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PURPOSE 

The purpose of this Association shall be to bring into close contact by association and 
communication lawyers, barristers and solicitors who are residents of the United States of 
America, or any of its possessions, or of the Dominion of Canada, or of the Republic of Cuba, or 
of the Republic of Mexico, who are actively engaged wholly or in part in practice of that branch 
of the law pertaining to the business of insurance in any of its branches, and to Insurance 
Companies; for the purpose of becoming more efficient in that particular branch of the legal 
profession, and to better protect and promote the interests of Insurance Companies authorized 
to do business in the United States or Dominion of Canada or in the Republic of Cuba, or in the 
Republic of Mexico; to encourage cordial intercourse among such lawyers, barristers and 
Solicitors, and between them and Insurance Companies generally. 
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“The purpose of this Association shall be to bring into close contact by association and 
communication lawyers, barristers and solicitors * * * who are actively engaged wholly 
or partly in the practice of that branch of the law pertaining to the business of insurance 
in any of its phases or to Insurance Companies; to promote efficiency in that particular 
branch of the legal profession, and to better protect and promote the interests of In- 
surance Companies * * * and to encourage cordial intercourse among such lawyers, 
barristers and solicitors, and between them and Insurance Companies generally.” 


Your Executive Committee is always desirous of furthering the noble purpose 
set forth above and welcomes at all times any suggestions any member may have 
for the betterment of our fine organization. If you have any specific recommen- 
dations or suggestions regarding any phase of our activities—administrative rules 
and policies, procedure, open forums, convention program, convention speakers, 
etc.—be sure to write me or any member of the Executive Committee regarding 
the same before March | so that such recommendations or suggestions may be in- 
cluded in the agenda for the Mid-Winter Meeting of the Executive Committee. 

The Mid-Winter Meeting will be held at the Palm Beach Biltmore on March 
12-15 inclusive. It is on this occasion that the Executive Committee wrestles 
with the many Association problems that continually arise, considers in detail 
suggestions for improvement in the affairs of the Association, maps out the im- 
portant policies and procedures to be followed, and plans the program for the 
Annual Meeting. 

Your President and our able, genial and ever-popular Chairman of the Gen- 
eral Entertainment Committee, Pat Carey, would also appreciate whatever ideas 
or suggestions you may have with respect to the social and entertainment phase 
of our forthcoming Annual Meeting at White Sulphur Springs in June. In what 
way do YOU think our social affairs at the Convention can be made more enjoy- 
able for our members and their ladies? What changes in the modus operandi 
would YOU suggest? What sort of social activity and entertainment would YOU 
and YOUR WIFE like? Please dispatch your thoughts on these matters promptly 
(and certainly not later than March 1) to Pat Carey or to me. 

In spite of our large membership of approximately 1425 we still have room 
and need for high grade, top-flight insurance lawyers who desire to join our As- 
sociation. To be eligible for membership, it is necessary that the applicant be a 
lawyer “of high professional standing and who devotes and has devoted for the 
five years immediately preceding his application for membership a substantial 
portion of his professional time to the representation of Insurance Companies” 
either as trial counsel or home office counsel. May I again remind you that we 
are interested in “Quality and not Quantity.” If you know of any lawyer who 
fully meets our requirements, you should solicit his application for membership. 
(Your attention is directed to the Announcement on page four of this issue 
regarding balloting on applications for membership). 

And now a word to the chairmen and members of the various Standing Com- 
mittees. It is expected that each Standing Committee will prepare a full and 
comprehensive report of its year’s activities and that this report will be filed with 
the President on or before May | in order that the same may be published in the 
pre-convention issue of the Journal. Time is a-fleeting and that deadline will 
arrive sooner than you think. It, therefore, behooves every member of every 
committee to prosecute his particular assignment with vigor and diligence and 
complete the same at an early date. I cherish the hope that the committee work 
this year will be the best ever and that it will prove to be of real benefit to the 
members of our association. Your full cooperation to this end will, I am sure, 
be greatly appreciated by the entire membership. 


WAYNE STICHTER, President 
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N THE October 1950 issue of Insurance 
I Counsel Journal a biographical sketch 
of your newly elected president appeared. 
In order that you may know more about 
the president-elect, vice presidents 
members of the executive committee who 
were nominated and elected at the 1950 
meeting at White Sulphur Springs, we are 
carrying in this issue biographical sketches 
of those newly elected officers as follows: 


and 


President-Flect 

JosepH A. Spray, 727 West Seventh 
Street, Los Angeles 14, California. Born in 
El Reno, Oklahoma, January 31, 1899. 
Graduate of Tempe Normal, Tempe, Ari- 
zona, 1918; graduate of University of Calli- 
fornia, with LL.B. degree and admitted to 
practice in 1923. Member of firm of Spray, 
Gould & Bowers. Wife: Loeta Spray; two 
sons, Joe Spray, Jr., and Terry Spray. Mem- 
ber of Jonathan Club and Phi Alpha Delta. 


Vice Presidents 
HarLAN S. Don Cartos, Attorney, Claim 
Departments, The ‘Travelers Insurance 
Company, Hartford, Conn. Born in Good- 
land, Kansas, 1890. Attended University 
of Denver, Dartmouth College, Stanford 
(A. B. 1911), and University of California 
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(J. D. 1915). Member, Kappa Sigma and 
Phi Delta Phi fraternities, American Bar 
Association, Connecticut State Bar Associa- 
tion, Hartfort County Bar Association, and 
State Bar of California. Admitted to Bars 
of California, New York, Connecticut and 
United States Supreme Court. Practiced 
law in New York City, 1915-1917. Adjuster, 


- The Travelers Insurance Company, Great- 


er New York, 1917-1921; Assistant Chief 
Adjuster, Home Office, Travelers, 1921-31; 
Associate Chief Adjuster, 1931-1934; Man- 
ager, Life, Accident and Group Claim De- 
partment, Travelers, 1934-1947; Attorney, 
Claim Departments, 1947. President, ‘Fhe 
International Claim Association, 1931-1932. 
President, Hartford College of Insurance, 
1939-1948. ‘Trustee, Hartford College of 
Law 1937-1948. Member, national Confer- 
ence Committee on Adjusters, 1939, and 
Secretary of the Committee, 1949 to date. 
Director, Hartford Chapter, American Red 
Cross. Director, Connecticut Society for 
Mental Hygiene. Director, Dime Savings 
Bank of Hartford. Past director of Hart- 
ford Community Chest and Hartford Bet- 
ter Business Bureau. Member, Congrega- 
tional Church. 

Hobbies: Ranch in Colorado, bee-keep- 
ing, woodworking and music. 

Leo B. Parker, born Vienna, Illinois, 
April 22, 1889; admitted to practice by 
the Supreme Court of Missouri 1925. Prep- 
aratory education, Kansas University; le- 
gal education, Cumberland University 
(LL.B.). Fraternity: Sigma Delta Kappa. 
Assistant County Counsellor of Jackson 
County, Missouri, 1930-38. President of 
the Kansas City Bar Association 1949-1950; 
member of the Kansas City Bar Association, 
Lawyers Association of Kansas City, Mis- 
souri Bar Association, American Bar As- 
sociation. Presently serving on the Ameri- 
can Bar Association’s Committee on Cas- 
ualty Insurance Law, Committee on Avia- 
tion Insurance Law—vice chairman of the 
latter for the years 1947 and 1948. Also 
member of the American Judicature So- 
ciety. Member of the International Asso- 
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ciation of Insurance Counsel, of which he 
was elected in July, 1950, as vice presi- 
dent. Has served as president of the Aber- 
deen Angus Cattle Breeders’ Association. 

Is a member of the law firm of Parker 
& Knipmeyer with offices at 900 Waltower 
Building, Kansas City, Missouri. Mr. Park- 
er’s residence is Stanley, Kansas, where 
he resides on a farm and is engaged in 


the raising of registered Aberdeen Angus- 


cattle and other livestock. 
Executive Committee 


LesTER P. Dopp, Dime Building, Detroit, 
Michigan. Born June 28, 1895, Jennings 
County, Indiana. Education — Franklin 
(Indiana) College and Detroit College of 
Law LL.B. 1917. General practice in De- 
troit, Michigan since 1917. Member of the 
firm of Crawford, Sweeny and Dodd. Mar- 
ried in 1921 to Edith M. Gillespie—one son, 
James S. Dodd; presently First Vice Presi- 
dent of State Bar of Michigan; member of 
Board of Directors of Detroit Bar Associa- 
tion. 

STANLEY C. Morris, born Marion Coun- 
ty, West Virginia, March 7, 1893; admitted 
to bar, 1921, West Virginia. Preparatory 
education, Broaddus_ Institute, Philippi, 
West Virginia and Marietta College, Ohio 
(A. B., magna cum laude); legal education, 
University of Wisconsin and West Virginia 
University (LL.B., 1921); LL.D., Marietta 
College, 1948. Fraternities: Delta Upsilon; 
Phi Beta Kappa; Order of Coif; Delta Sig- 
ma Rho; Phi Delta Phi. Member: Charles- 
ton, West Virginia and American Bar As- 
sociations; The Lawyers Club, New York. 


INSURANCE COUNSEL JOURNAL 


January, 195] 


Past Vice President IAIC; member Execu- 
tive Committee IAIC; member Council Ip. 
surance Section, ABA; engaged chiefly in 
insurance and transportation practice; since 
1940 appeared in number of important 
new route certification cases before Civil 
Aeronautics Board; served as Chairman of 
Aviation Committee, IAIC, and of Aviation 
Insurance Law Committee, Insurance Sec- 
tion, ABA, and at present ex-officio mem- 
ber both these committees. : 

Royce G. Rowe, Vice President in 
charge of claims and the Legal Division 
of the Claim Department of Kemper Com- 
panies. Education—Northwestern Univer- 
sity Law School; member of law firm of 
Smith, Rowe, Howe, Hurley & Bloom, 
4750 Sheridan Road, Chicago 40, Illinois; 
Director of the American Motorists Insur- 
ance Company; Director of the Lumber- 
men’s Mutual Casualty Company; Direc- 
tor of the American Underwriting Corpora- 
tion; member of Chicago Bar Association, 
Illinois Bar Association and American Bar 
Association. 


ANNOUNCEMENT 


No application for membership which 
is received by the Secretary within the 
ninety (90) day period immediately pre- 
ceding the Annual Meeting to be held at 
White Sulphur Springs on June 28, 29 and 
30, 1951, will be balloted upon until after 
the Annual Meeting has adjourned. This 
means that action on all applications for 
membership received by the Secretary after 
March 28, 1951, will be deferred until after 
July 1, 1951. 


White Sulphur Springs, West Virginia 


24th Annual Convention 
June 28, 29, 30, 1951 
The Greenbrier Hotel 
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Special Committees—1950-1951 


(List of Standing Committees of the As- Hobson, Robert P. 
sociation for 1950-1951 appears in the Oc- _—‘Nichols, Henry W. 
tober, 1950 issue of Insurance Counsel py officio: spray, Joseph A. 
Journal, page 351) 


CONVENTION PROGRAM COMMITTEE MEMBERSHIP ELIGIBILITY COMMITTEE 


Chairman: Hobson, Robert P Chairman: Marryott, Franklin J. 
Fields, Ernest W. Albert, Milton A. 


Marryott, Franklin J. Gooch, J. A. (Tiny) 
Morris, Stanley C. Morris, Stanley C. 


Ex Officio: Lloyd, L. Duncan. Ex Officio: Spray, Joseph A. 
CONVENTION SITE COMMITTEE MEMORIAL COMMITTEE 


Chairman: Fields, Ernest W. Chairman: Baylor, F. B. 


Barton, John L. 
Marryott, Franklin J. Brown, Oscar J. 
Spray, Joseph A. Crawford, Milo H. 
; Dickie, J. Roy 
FINANCE COMMITTEE Hayes, Gerald P. 
, McGough, Paul J. 
Chairman: Barton, John L. 


Nelson, Robert M. 
Rowe, Royce G. 


Ex Officio: Smith, Forrest S. 
HOME OFFICE COUNSEL COMMITTEE Chairman: Dodd, Lester P., Detroit, Mich. 


Chairman: Albert, Milton A. Vice Chairmen: Kristeller, Lionel P., Newark, N. J. 
Moody, L. Denman, Houston, Texas 


Ex Officio: Don Carlos, Harlan S. 


OPEN FORUMS COMMITTEE 


Benson, Palmer 
Carey, L. J. 


Caverly, Raymond N. Ahlers, Paul F., Des Moines, Iowa. 


Handy, John F Benson, Palmer, St. Paul, Minn. 
Kitch, John R. Cox, Taylor, Knoxville, Tenn. 
che, Gime W Dempsey, James, White Plains, N. Y. 
Sualeser | eivari : Don Carlos, Harlan, Hartford, Conn. 
in Geen. Hee Faude, John P., Aetna, Hartford, Conn. 
7 Gardere, George P., Dallas, Texas. 
Ex Officio: Marryott, Franklin J. Kelly, Ambrose B., Providence, R. I. 
Knepper, William E., Columbus, Ohio. 
JOURNAL COMMITTEE Long, Stanley B., Seattle, Wash. 
" ale aie Mansfield, Walter A., Detroit, Mich. 
Chairman: Fields, Ernest W. Orr, George Wells, New York, N. Y. 
Dodd, Lester P. Stewart, Joseph R., Kansas City, Mo. 


Convention Committees 


GENERAL ENTERTAINMENT COMMITTEE Spray, Mrs. Joseph A., Los Angeles, Cal. 


Chairman: Carey, L. J. Detroit, Mich. LADIES’ GENERAL ENTERTAINMENT 


Vice Chairmen: Reed, Peter, Cleveland, Ohio. COMMITTEE 


Wick i J 
icker, John J., Jr., Richmond, Va. Chairman: Baier, Mrs. Milton L., Buffalo, N. Y. 


Buck, Mrs. Henry, Kansas City, Mo. 

Donovan, James B., New York, N. Y. Vice Chairmen: Atkins, Mrs. Clyde C., Miami, Fla. 
Eager, Mrs. Pat, Jr., Jackson, Miss. Dodd, Mrs. Lester P., Detroit, Mich. 

Francis, Mrs. Marshall H., Steubenville, Ohio. 

Grubb, Kenneth P., Milwaukee, Wisc. Allaben, Mrs. Roland, Grand Rapids, Mich. 
Hoffstot, Mrs. W. H., Jr., Kansas City, Mo. Chilcote, Mrs. Sanford M., Pittsburgh, Pa. 
Lacey, Mrs. Robert, Detroit, Mich. — Dempsey, Mrs. James, White Plains, N. Y. 
Mangin, Wm. B., Syracuse, N. Y. Don Carlos, Mrs. Harlan S., Hartford, Conn. 
Rogoski, Alexis J., Muskegon, Mich. Gallagher, Mrs. Donald, Albany, N. Y. 
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Hayes, Mrs. Gerald P., Milwaukee, Wisc. 

Lloyd, Mrs. L. Duncan, Chicago, Ill. 

Locke, Mrs. Theodore L., Indianapolis, Ind. 
McGough, Mrs. Paul, Minneapolis, Minn. 
Morris, Mrs. Stanley C., Charleston, W. Va. 
Reed, Mrs. Peter, Cleveland, Ohio. 

Rowe, Mrs. Royce G., Chicago, Ill. 

Shannon, Mrs. J. T., Tampa, Fla. 

Varnum, Mrs. Laurent K., Grand Rapids, Mich. 
Wicker, Mrs. John J., Jr., Richmond, Va. 


RECEPTION COMMITTEE 


Stichter, Mr. and Mrs. Wayne E., Toledo, Ohio. 
Spray, Mr. and Mrs. Joseph A., Los Angeles, Cal. 
Don Carlos, Mr. and Mrs.. Harlan S., Hartford, 
Conn. 
Parker, Mr. and Mrs. Leo B., Kansas City, Mo. 
Kluwin, Mr. and Mrs. John A., Milwaukee, Wisc. 
Smith, Mr. and Mrs. Forrest S., Jersey City, N. J. 
Yancey, Mr. and Mrs. George W., Birmingham, 
Ala. 
Manier, Miller, Nashville, Tenn. 
Lloyd, Mr. and Mrs. L. Duncan, Chicago, III. 
Barton, Mr. and Mrs. John L., Omaha, Neb. 
Dodd, Mr. and Mrs. Lester P., Detroit, Mich. 
Fields, Mr. and Mrs. Ernest W., New York, N. Y. 
Gooch, Mr. and Mrs. J. A., Fort Worth, Texas. 
Hobson, Mr. and Mrs. Robert P., Louisville, Ky. 
Marryott, Mr. and Mrs. Franklin J., Boston, Mass. 
Morris, Mr. and Mrs. Stanley C., Charleston, 
W. Va. 
Nelson, 
Tenn. 
Rowe, Mr. and Mrs. Royce G., Chicago, IIl. 
Carey, Mr. and Mrs. L. J., Detroit, Mich. 


Mr. and Mrs. Robert M., Memphis, 


RECEPTION COMMITTEE FOR 
NEW MEMBERS 


Chairman: BeGole, Ari M., Detroit, Mich. 


Vice Chairmen: Betts, Forrest A., Los Angeles, Cal. 
O’Kelley, Frank, Tallahassee, Fla. 


Atkins, Clyde C., Miami, Fla. 

Baier, Milton L., Buffalo, N. Y. 
Christovich, Alvin R., New Orleans, La. 
Gongwer, J. Howard, Ashland, Ohio. 
Heneghan, George E., St. Louis, Mo. 
Johnson, Carter, Jr., New Orleans, La. 
Kelly, William A., Akron, Ohio. 

Priest, Myrl, St. Paul, Minn. 


RECEPTION COMMITTEE FOR WIVES OF 
NEW MEMBERS 
Houston, 


Chairman: Moody, Mrs. L. Denman, 


Texas. 
Vice Chairmen: McGinn, Mrs. Denis, Escanaba, 
Mich. 


Marryott, Mrs. Franklin J., Boston, Mass. 


Ahlers, Mrs. Paul F., Des Moines, Iowa. 
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Albert, Mrs. Milton A., Baltimore, Md. 
Ford, Mrs. Byron F., Columbus, Ohio. 
Gorton, Mrs. Victor, Chicago, Ill. 

Gould, Mrs. Charles P., Los Angeles, Cal. 
Kitch, Mrs. John R., Chicago, Ill. 
Knepper, Mrs. William E., Columbus, Ohio. 
LaBrum, Mrs. J. Harry, Philadelphia, Pa. 
Lancaster, Mrs. John, Jr., Dallas, Texas. 
Mount, Mrs. Thomas F., Philadelphia, Pa. 
Porteous, Mrs. William A., Jr., New Orleans, La. 
Spray, Mrs. Joseph A., Los Angeles, Cal. 
Topping, Mrs. Price H., New York, N. Y. 
Van Alsburg, Mrs. Donald, Detroit, Mich. 


MEN’S BRIDGE COMMITTEE 


Chairman: Rollins, H. Beale, Baltimore, Md. 


Vice Chairmen: Boss, Henry M., Providence, R. I. 
Dickie, J. Roy, Pittsburgh, Pa. 


Brown, Garfield M., Chicago, II. 
Ely, Wayne, St. Louis, Mo. 

Kadyk, David J., Chicago, III. 
Lloyd, L. Duncan, Chicago, III. 
Rogoski, Alexis J., Muskegon, Mich. 


LADIES’ BRIDGE COMMITTEE 


Chairman: Schlotthauer, Mrs. George, Madison, 


Wisc. 


Vice Chairmen: Caverly, Mrs. Raymond N., New 
York, N. Y. 
Ely, Mrs. Wayne, St. Louis, Mo. 


Albert, Mrs. Milton A., Baltimore, Md. 
Andrews, Mrs. John, Hamilton, Ohio. 
Baylor, Mrs. F. B., Lincoln, Neb. 
Brook, Mrs. Herbert C., Chicago, III. 
Brown, Mrs. Oscar J., Syracuse, N. Y. 
Burke, Mrs. Patrick F., Philadelphia, Pa. 
Cope, Mrs. Kenneth, Canton, Ohio. 
Dimond, Mrs. Herbert F., New York, N. Y. 
Gongwer, Mrs. J. H., Mansfield, Ohio. 
Hobson, Mrs. Robert P., Louisville, Ky. 
Kluwin, Mrs. John A., Milwaukee, Wisc. 
Scroggie, Mrs. Lee J., Detroit, Mich. 
Shackelford, Mrs. Robert W., Tampa, Fla. 


MEN’S GOLF COMMITTEE 


Chairman: Donovan, James B., New York, N. Y. 


Vice Chairmen: Cope, Kenneth, Canton, Ohio. 
Eager, Pat H., Jr., Jackson, Miss. 


Anderson, John H., Jr., Raleigh, N. C. 
Crawford, Milo H., Detroit, Mich. 

Caverly, Raymond N., New York, N. Y. 
Lord, John S., Chicago, III. 

McClendon, William H., Jr., New Orleans, La. 
McGough, Paul J., Minneapolis, Minn. 
McNeil, Harley J., Cleveland, Ohio. 

Noll, Robert M., Marietta, Ohio. 

Van Orman, Wayne, New York, N. Y. 
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Change of Venue Under Section 1404(a) USCA 


RosBert P. Hospson 
Louisville, Kentucky 


Section 1404 (a) of the Judicial Code 
provides: “For the convenience of parties 
and witnesses, in the interest of justice, 
a district court may transfer any civil ac- 
tion to any other district or division 
where it might have been brought.” 


The compelling reason for the passage of 
this particular section of the Code may be 
found in the rule first announced by the 
Supreme Court in the case of B. & O. R. Co. 
v. Kepner, 314 U. S. 44, 86 L. Ed. 28, 62 
Sup. Ct. 6. In that case, Kepner, an em- 
ployee of the B. & O. and a resident of 
Ohio, was injured in an accident occurring 
in Butler County, Ohio, and asserted his 
cause of action under the Federal Employ- 
ers’ Liability Act against the railroad com- 
pany in the District Court of the United 
States for the Eastern District of New York. 
The B. & O. instituted an action in the 
Common Pleas Court of Hamilton Coun- 
ty, Ohio at Cincinnati seeking to enjoin 
the process of the action by Kepner in the 
District Court of the United States for the 
Eastern District of New York upon the 
ground that there were open and conven- 
ient forums in Ohio for the prosecution of 
his case and the cost of trying the case in 
New York would be heavy and would place 
an unjust burden on the defendant and 
unduly burden interstate commerce. The 
trial court dismissed the action and _ its 
judgment was successively affirmed by the 
Court of Appeals and the Supreme Court 
of Ohio. On appeal by the railroad com- 
pany to the Supreme Court in a majority 
opinion by Mr. Justice Reed, the court 
concluded that Section 6 of the Federal 
Employers’ Liability Act, which is the 
venue section, provides that the action may 
be maintained in the district of the resi- 
dence of the defendant, or in which the 
cause of action arose, or in which the de- 
fendant shall be doing business at the time 
of the commencement of the action; con- 
ferred upon the injured employee the right 
to maintain his action in any district court 
where the defendant was doing business, 
and accordingly, affirmed the judgment. 

Apparently recognizing the practicable 
objection to this decision, as well as the 
injustice to the defendant by reason of the 
exacting language of the venue section of 
the Federal Employers’ Liability Act, the 


majority opinion says: “If it is deemed un- 
just, the remedy is legislative.” 

It should be borne in mind that although 
the doctrine of forum non conveniens was 
urged upon the court in this case, the 
decision does not touch this question, but 
only decides that a state court may not en- 
join its resident from prosecuting a right 
given to him under a Federal Act, nor does 
the decision attempt to decide the question 
of whether the District Court of the United 
States for the Eastern District of New York 
could properly refuse to assume venue in 
this case when requested to do so upon 
timely application by the defendant. Later, 
in the case of Miles v. Illinois Central Rail- 
road Company, 315 U. S. 698, 86 L. Ed. 
1129, 62 Sup. Ct., 827, passed upon the 
identical question as applied to a state 
court proceeding under the Federal Em- 
ployers’ Liability Act. In that case, Mrs. 
Miles was appointed Administratrix of the 
estate of her husband who was killed in 
an accident occurring at Memphis, Ten- 
nessee, and instituted a suit in the state 
court in Missouri to recover damages 
against the railroad company. The latter 
sought by injunction in the Chancery Court 
of Shelby County, Tennessee, to estop the 
prosecution of the action by Mrs. Miles in 
St. Louis. Upon the issuance of the tem- 
porary injunction, Mrs. Miles, dismissing 
the Missouri action, was discharged as Ad- 
ministratrix in the ‘Tennessee Probate 
Court, and a Missouri administrator was 
then appointed who instituted another ac- 
tion in the State Court in Missouri. There- 
upon, the railroad company filed an 
amended bill making the decedent’s chil- 
dren defendants and seeking to enjoin the 
widow and the children from furthering 
the Missouri suit, or receiving the proceeds 
of any judgment and the temporary in- 
junction was issued on the ground of the 
inconvenience and expense to the defend- 
ant and the necessary resulting burden up- 
on interstate commerce. This judgment 
was affirmed by the Supreme Court of Ten- 
nessee and certiorari having been granted 
to the Supreme Court, it reversed the judg- 
ment. In an opinion by Mr. Justice Reed, 
it was held “The Missouri Court here in- 
volved must permit this litigation,” and di- 
rected that the Tennessee action be dis- 
missed. 
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Again, it should be observed that the doc- 
trine of forum non conveniens was not de- 
cided in this case although much lan- 
guage in the opinion indicates that the 
writer would not approve it if the question 
had been raised. It should be borne in 
mind that the Miles case decides only that 
a Tennessee court may not enjoin its citi- 
zens from prosecuting an action under the 
Federal Employers’ Liability Act in a prop- 
er jurisdiction although the effect of it 
would be to put the defendant to excessive 
and unreasonable expense. 

Having once pointed out in the Kepner 
case that the remedy for the venue section 
of the Federal Employers’ Liability Act is 
legislative and not judicial, the court does 
not refer to it again in the Miles case. 

The work of revising the entire Judicial 
Code was begun in 1943 and its purpose 
was not to amend existing laws but to re- 
vise the entire Judicial Code so as to fur- 
nish an adequate and complete system of 
procedure. One of the problems which 
confronted the judiciary committee charged 
with this responsibility was the manifest- 
ly unjust and unreasonable venue pro- 
vision, Section 6 of the Federal Employers’ 
Liability Act, and the committee and its 
advisers recognized the advisability of put- 
ting into the new Code a practical pro- 
vision embodying the doctrine of forum 
non conveniens. This was felt to be neces- 
sary not only because of the apparent need 
for such a provision but also because its 
inclusion in the Judicial Code or by other 
legislative act had been suggested by the 
Supreme Court in Mr. Justice Reed’s opin- 
ion in the Kepner case as the only solution 
to the manifest injustice resulting from 
the decision of that case. 

In showing the purpose of enacting Sec- 
tion 1404A the reviser submitted the follow- 
ing statement: 


“Subsection (a) was drafted in accord- 
ance with the doctrine of forum non 
conveniens, permitting transfer to a more 
convenient forum, even though the venue 
is proper. As an example of the need of 
such a provision, see Baltimore & Ohio 
R. Co. v. Kepner. 1941, 62 S. Ct. 6; 314 
U. S. 44, 86 L. Ed. 28, which was prose- 
cuted under the Federal Employers’ Lia- 
bility Act in New York, although the 
accident occurred and the employee re- 
sided in Ohio. The new subsection re- 
quires the court to determine that the 
transfer is necessary for convenience of 
the parties and witnesses, and further, 
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that it is in the interest of justice to do 
so.” 28 U. S. C., Congressional Service, 
page 1853.” 


In 1945 the second draft of the entire 
Code, with the reviser’s notes, was circu- 
lated to the Advisory Committee and the 
Judicial Consultants, Judge Parker, Judge 
Holtzoff and Professor James W. Moore. 
The reviser’s note attached to the second 
draft says: 


“Subsection (a) is new. It was drafted- 


in accordance with a memorandum of 
Mar. 7, 1945, from the author of Moore’s 
Federal Practice, stating the recognition 
should be given the doctrine of forum 
non conveniens permitting transfer to 
a more convenient forum, even though 
the venue is proper.” 


In conformity with the provisions of 
Section 1404A, Professor Moore in his work 
on Federal Practice, published in Decem- 
ber, 1948, says: 


“The Judicial Code Revision did not 
change the underlying basic principles 
of venue. It did, however, make some 
substantial changes and certainly put 
venue on a more workable basis. It 
adopts the principle of forum non con- 
veniens, but provides for a transfer, not 
dismissal, or any action to a proper and 
more convenient forum.” 


Ex parte Joseph Collett, 337 U. S. 55, 69 
Sup. Ct. 944, 93 L. Ed. 1207. 

In 1943 Joseph Collett sustained a severe 
injury while employed by the Louisville & 
Nashville Railroad Company at Irvine, 
Kentucky, in the Eastern District. He 
brought a suit in the District Court of the 
United States for the Eastern District of 
Illinois against the Louisville & Nashville 
Railroad Company, his employer, under 
the Federal Employers’ Liability Act to re- 
cover for his injuries. Defendant moved to 
transfer that case to the Eastern District 
of Kentucky in accordance with the pro- 
visions of 1404A showing that it was for 
the convenience of the parties and witnesses 
and in the interest of justice, and the Court 
so adjudged. 

Collett then instituted an original action 
in the Supreme Court for leave to file a 
writ of mandamus against the Judge of the 
District Court for the Eastern District of 
Illinois and a writ of prohibition against 
the Judge of the District Court for the 
Eastern District of Kentucky requiring the 





Jan 


fort 
ing 
erol 
to a 
plo 
by t 
Chi 
was 
cau 
Em 
fer 
of | 
tuc 

\ 
que 
cast 
Lia 
ap} 
suc 
the 


January, 1951 


former to retain the action and _ prohibit- 
ing the latter from trying it upon the 
ground that Section 1404A did not apply 
to a cause of action under the Federal Em- 
ployers’ Liability Act. That case was tried 
by the Supreme Court in an opinion by the 
Chief Justice on May 31, 1949, in which it 
was held that Section 1404A did apply to 
causes of action arising under the Federal 
Employers’ Liability Act and that the trans- 
fer of the action from the Eastern District 
of Illinois to the Eastern District of Ken- 
tucky was proper. 

While the Collett case decides only the 
question of the application of 1404A to 
cases arising under the Federal Employers’ 
Liability Act, there can be no doubt of its 
application to cases generally, except where 
such transfer is specifically prohibited by 
the Federal law. 

U.S. v. National City Lines, 337 U. S. 78, 
93 L. Ed. 1226, 69 Sup. Ct. 955. 

It should be borne in mind that this 
section applies only to suits brought in 
the Federal Court, and of course, has no 
application to suits in the State Court, 
whether under the Federal Employers’ Lia- 
bility Act, or otherwise. 

Attention should be called to another 
requirement of this section, that is, it au- 
thorizes the transfer only to a district or 
division where it might have been brought 
originally. ‘The word “originally” does not 
appear in the Act but this is the manifest 
intent of it. This means that if an action 
is brought in New York and could only be 
originally brought there, it cannot be trans- 
ferred to another district if it could not 
originally have been brought in such other 
district even though it would be much 
more convenient to try it in the other dis- 
trict. 

It will be noted that the section it- 
self authorizes the transfer but does not 
compel it where it is for the convenience of 
the parties and witnesses and in the interest 
of justice. It is clear that the burden is 
upon the party seeking the transfer to make 
a satisfactory showing of the existence of 
these facts. On the question of convenience 
if the equities are equally balanced, or in- 
deed, unless the balance is strongly in favor 
of the transfer, it should be denied. This 
question was squarely raised in the case of 
Ford Motor Company v. Ryan, 182 Fed. 
(2d) 329, 2nd Circuit, where an anti-trust 
suit was brought against the Ford Motor 
Company in New York and it sought a 
transter to the District Court for the East- 
ern District of Michigan at Detroit. The 
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New York District Court overruled this mo- 
tion and the Ford Motor Company sought 
by mandamus in the Court of Appeals to 
compel the transfer. The majority of the 
Court of Appeals held that mandamus was 
available, but that the trial court did not 
abuse his discretion in refusing to order 
the transfer. In its well considered and 
brief opinion the Court said that the trans- 
fer of cases under 1404A should rest upon 
the same basis as justified the refusal of 
the Court to take jurisdiction under the 
doctrine of forum non conveniens and that 
1404A merely applied this doctrine to cer- 
tain cases to which it was not theretofore 
applicable. It adhered to the rule announc- 
ed in the Gulf Oil Company v. Gilbert, 330 
U. S. 501, 67 Sup. Ct. 839, 91 L. Ed. 1025, 
case that unless the balance is strongly in 
favor of the defendant, the plaintiff's choice 
of forum should rarely be disturbed. In 
other words, the party seeking the transfer 
has the burden of making out a strong case 
for the transfer, and plaintiff's privilege of 
choosing a proper forum in which to begin 
his cause of action is a factor to be con- 
sidered against the convenience of the wit- 
nesses, or what might otherwise have been 
considered the balance of convenience as 
between the parties. 

The final analysis of the situation seems 
to be— 

(1) The doctrine of forum non con- 
veniens has been consistently recognized 
by the Federal courts even before the enact- 
ment of 1404A, but the enforcement of that 
doctrine resulted in the dismissal of a given 
case because the court had no power to 
transfer it to another district prior to the 
enactment of 1404A. 

(2) Section 1404A simply empowers the 
trial court to transfer a civil action of which 
admittedly it had venue to another district 
where such transfer was found to be in the 
furtherance of justice and for the conven- 
ience of the parties and witnesses. 

(3) The burden is on the party seeking 
the transfer to make a strong case of incon- 
venience and injustice by the retention of 
the case in the court where the case origi- 
nated. 

(4) Under the doctrine of the Kepner 
and Miles cases the Federal courts could 
not, under forum non conveniens, dismiss 
an action properly brought under the 
venue section of the Federal Employers’ 
Liability Act, but now, under the provis- 
ions of Section 1404A, it may on a proper 
showing transfer such action to another 
district for trial. 
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Letters Written By Attorneys 
FRED B. HANSON 
Chicago, Illinois 


HE rules as to the binding effect of 
oral or written statements of attor- 
neys, made out of court, have undergone 
a marked change in the past fifty years, 
which appears to have been too casually 
treated by the recognized authorities on 
the law of evidence. While this article is 
not intended as a criticism, or even as a 
critique, of the work of the treatise writers, 
it is felt that it will call attention to a 
subject which has been neglected by under- 
treatment, and one which is worthy of 
more than passing attention from the prac- 
ticing attorney by reason of its immediate 
relation to his daily work. 

In the course of prosecuting or defend- 
ing a claim, the attorney has frequent oc- 
casion to communicate with the parties 
on the other side of the controversy, and, 
in so doing, to make statements relative to 
facts in the case—how an accident occurred, 
who the real parties in interest are, the 
extent and amount of damages, payment 
of items of account—in short, any and all 
of the matters which may be issues in a 
subsequent litigation of the controversy. 
That such communications may later be 
offered in evidence against the client on 
whose behalf they are written may come 
as a shock to some attorneys, though it 
should not—for who is in a better position 
than they to know the law of evidence? 

The admissibility of such communica- 
tions into evidence at a trial is founded 
on the fact that they are, or may constitute 
admissions against interest. Letters written 
by attorneys are particularly subject to 
such risk for several reasons. ‘Their perma- 
nent character as an imperishable record, 
as distinguished from the spoken word, is 
one; another that they naturally come into 
the hands of opposing counsel, who will, 
if alert, be quick to detect any statement 
amounting to admission—if not at first 
reading, then certainly when inconsistent 
facts or exaggerated claims are presented 
subsequently in pleadings or at the trial. 

An admission has been defined as “a 
statement, oral or written, suggesting any 
inference as to any fact in issue or relevant 
fact, unfavorable to the conclusion con- 
tended for by the person by whom or on 


whose behalf the statement is made.”" Ad- 
missions have also been defined as state- 
ments by a party or someone identified 
with him in legal interest of a fact which 
is relevant to the cause of his adversary.’ 

Admissions are classified into quasi or 
extra-judicial admissions, on the one 
hand, and “true” or judicial admissions 
on the other. Judicial admissions are those 
made in open court, or in the course of 
judicial proceedings, for the purpose of 
dispensing with the proof of a particular 
fact or matter. They are universally bind- 
ing (unless procured by mistake or fraud) 
and are equally so whether made by the 
party or his attorney. Extra-judicial admis- 
sions are acts or utterances in pais which 
tend to create an inconsistency with, dis- 
credit, or impeach the present claim, con- 
tention, or evidence of the party against 
whom they are offered. 

Formerly it was held, in both England 
and the United States, that an attorney 
could not bind his client by admissions not 
made in the actual conduct of litigation. 
Thus, it is stated in Greenleaf on Evidence 
(Rev. Ed. 1897) Sec. 186: 


“The admissions of ATTORNEYS OF 
RECORD bind their clients, in all mat- 
ters relating to the Trial of the cause. 
But to this end they must be distinct 
and formal or such as are termed solemn 
admissions, made for the express pur- 
pose of alleviating the stringency of some 
rule of practice, or of dispensing with 
the formal proof of some fact at the 
trial. In such cases they are in general 
conclusive; and may be given in evidence 
even upon a new trial. But other ad- 
missions, which are mere matters of con- 
versation with an attorney, though they 
relate to the facts in controversy, cannot 
be received in evidence against his client. 


The foregoing passage has been cited in 
numerous American decisions as grounds 
for excluding extra-judicial statements of 
attorneys, in apparent disregard of the fol- 


‘Greenleaf on Evidence, Sec. 170 Quot. Stephen 
on Ev. 


*31 C, J. S. “Evidence,” Sec. 270. 
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lowing passage from the same section of 
Greenleaf’s text, which contains the germ 
of that which will later be referred to here- 
in as the “modern rule.”: 


“If the admission (by an attorney) is 
made before suit, it is equally binding, 
provided it appears that the attorney was 
already retained to appear in the cause. 
But in the absence of any evidence of 
retainer at that time in the cause, there 
must be some other proof of authority 
to make the admission.” (Emphasis 
added). 


Professor Wigmore (Evidence, 4th Ed., 
1940) treats of the subject as follows (Sec. 
1063-1a): 


“An attorney is not a person whose 
admissions may be used against the party 
client, except so far as concerns the man- 
agement of the litigation; and this prin- 
ciple applies equally to the quasi-admis- 
sions here concerned and to the solemn 
admissions already discriminated. The 
reason for this limitation is that the at- 
torney’s admissions can affect his client 
so far only as he has authority to act 
in his client’s place. That authority, so 
far as it is to be implied from: the mere 
general appointment as attorney, and has 
not been enlarged in the particular case, 
extends only to the management of the 
cause.” (Emphasis added). 

The earlier cases sustain the view of the 
text writers.’ But, the exception hinted at 
in the passages above quoted, points clear- 
ly to the law of agency as the controlling 
factor in the question; and the current 
trend of decisions tend more and more to 
determine the question of admissibility 
vel non of attorneys’ out-of-court statements 
upon principles of agency, admitting the 
statement into evidence if either express 
or implied authority can be found for the 
making of it in the contract of employ- 
ment, the arrangements and the relations 
of attorney and client to each other and 
to the claim or matter being handled. 

As will be shown more fully below, the 
modern rule now adhered to in a large 


‘Turner v. Yates (1853), 16 How. 14, 14 L. Ed. 
824; McRea v. Insurance Bank (1849), 16 Ala. 755; 
Cassels v. Usry (1874) 51 Ga. 621 (“We do not 
think that a letter which an attorney may write 
to the opposite party, and that, too, before suit, 
and upon which no action on the part of the other 
party was claimed to have been taken, or any injury 
thereby accrued to him, can be used as evidence 
on the trial”); Saunders v. McCarthy (1864) 8 
Allen (Mass.) 42. 
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majority of the States is that an attorney 
may make admissions of facts affecting his 
client, if his authority affirmatively ap- 
pears, and provided the statement is shown 
to have been made within the actual or 
ostensible scope of the authority delegated 
during the continuance of his agency and 
while engaged in a bona fide attempt to 
discharge the duties of his employment.’ 
Admissions of an attorney, whether writ- 
ten or oral, if relevant and material and 
within the scope of his employment, are 
admissible against his client.’ 

As stated in a leading case on the sub- 
ject,” an attorney employed without refer- 
ence to pending litigation is but an agent 
and his authority to bind his principal by 
his admissions is not affected by the fact 
that he is an attorney at law except inso- 
far as that fact may reflect upon the ap- 
parent scope of his agency; if the admis- 
sion is clearly within the scope of his 
agency, express or implied, he has the same 
authority to bind his client as any other 
agent. 

The newer rule has been adopted in 
thirty-three states and the District of Co- 
lumbia, in decisions which, though vary- 
ing in language, follow in substance the 
principles outlined above.’ 


‘Gunther v. Gunther (1937) 223 Iowa 347, 272 
N. W. 132, 137; 31 C. J. S. “Evidence” Sec. 361. 

*Gunther v. Gunther supra. 

"Brown v. Hebb (1934) 167 
Atl. 602, 97ALR 366. 

*McRea v. Insurance Bank (1849) 16 Ala. 755; 
Whiting v. Beebe (1851) 12 Ark. 421; Scholes v. 
Silvius (1922) 57 Cal App 395, 207 P 291; Lickteig 
v. Buckholz (1942) 129 Conn. 399, 28A (2d) 871; 
Godwin v. State (1910) 24 Del. 173, 74A, 1101; 
Shoemaker Co. v. Munsey (1911) 37 App. 
D. C. 95; Thomas Bros. Co. v. Price (1909), 
56 Fla. 854, 48 So. 262; Glover v. Sum- 
merour (1928) 165 Ga. 513, 141 S. E. 211; 
Hill v. Rice (1943) 65 Ida. 167, 139 P (2d) 1010; 
Blessing v. Dodds (1876) 53 Ind. 95; Parker v. 
Louisville & Nashville R. Co. (1923) , 230 Ill. App. 
259; Suntken v. Suntken (1937) 223 lowa 347, 272, 
N. W. 132; Hodgson v. Mutual Ben. Health & Acc. 
Ass’n (1941) 153 Kan. 511, 112P (2d) 121; Green- 
way v. Watson (1937) 268 Ky. 745, 105 S. W. (2d) 
848; Municipality No. 2 v. Orleans Cotton Press 
(1841) 18 La. 122, 36 Am. Dec. 624; Sanders Eng. 
Co. v. Small (1916) 115 Me. 52 97A218; Brown v. 
Hebb (1934) 167 Md. 535, 175A602; Simon v. Let- 
tiere (1926) 257 Mass. 563, 154 N. E. 84; Weber 
v. Enoch C. Roberts Iron Ore Co. (1935) 270 
Mich. 38, 258 N. W. 408; Wenans v. Lindsey 
(1837) 2 Miss. (1 How) 577; Gibson v. Metropoli- 
tan Life Ins. Co. (Mo. App. 1941), 147 S. W. (2d) 
193; Mirodias v. Southern Pacific Co. (1914) 38 
Nev. 119, 145 P. 912; Alton v. Gilmanton (1823) 
2 N. H. 520; Christy v. New York Cent. & H. R. R. 
Co. (1917) 90 N. J. L. 540, 101 A. 372; In re Dicker- 
son’s Estate (1938) 165 Misc. 230, 300 NYS. 748; 


Md. 535, 


547, 175 
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Four States hold expressly that declara- 
tions of attorneys made out of court are not 
admissible in evidence against their clients, 
and limit attorneys’ admissions to solemn 
or judicial admissions made in a pending 
cause and relating to the progress or trial 
thereof. On the basis of the writer’s re- 
search, it appears that the remaining eleven 
states have not squarely passed on the ques- 
tion of cuuniedieial admissions by attor- 
neys; these States are Arizona, Colorado, 
Minnesota, Montana, New Mexico, North 
Dakota, Ohio, Oregon, South Dakota, West 
Virginia, and Wyoming. It seems safe to 
conclude, however, that when these juris- 
dictions are called upon to decide the 
point, they will follow the majority rule, 
for that rule has more than mere numeri- 
cal superiority to recommend it. It is 
grounded in the law of agency as applied 
to those contradictory utterances or con- 
tentions which have probative force in and 
of themselves, without benefit of an oath, 
termed admissions. 

As already indicated, it is a prerequisite 
to the admission of the attorney’s state- 
ment into evidence that he was authorized 
by the terms of his employment to make 
it. Such authority is generally present in 
personal injury matters when handled on 
the usual written contingent fee contract 
basis and is certainly present in the situa- 
tion where the client refers a claimant or 
other person to his attorney for informa- 
tion, or refers all inquiries and offers to 
the attorney as the one authorized to speak 
and negotiate for him. So also, where an 
attorney is employed to make a statement 
out of court, as before a government 
agency, board or commission, or is em- 
ployed for the express purpose of nego- 
tiating with respect to a certain matter 
of interest to the client his statements 
made in the course of performing such 
duties are made with express authority. 


‘Whiteside v. Adams Express Co. (1911) 89 Neb. 
430, 131 N. W. 953; Monroe v. Lavimodiere (1933) 
53 R. I. 500, 167 A. 534; Hall v. Benefit Ass. Ry. 
Employees (1932) 164 S. C. 80, 161 S. E. 867; 
Irwin v. Buffalo Pitts Co. (1905) 39 Wash. 346 
8IP. 849. 
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Dorrance v. McAlester (1898) 1 Ind. Terr. 473, 
45 S. W. 141; McGarity v. New York Ins. Co. (1948) 
359 Pa. 308, 59A. (2d) 47. Winborne v. McMahon 
(1934) 206 N. C. 30, 173SE 278; Home Indemnity 
Co. of New York v. Bogue (1935) 168 Tenn. 493, 
79 S. W. (2d) 580; Lancaster v. Faskin (Tex. Civ. 
App. 1923) 248 S. W. 754; Burraston v. First Nat’l 
Bank (1900) 22 Utah 328, 62 P. 425; Lynchburg 
Cotton Mills v. Rives (1911) 112 Va. 137, 70 S. E. 
542; Knapp v. Runals (1875) 37 Wis. 135. 
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Again, the client will be bound by his 
attorney’s statements made in his presence 
with which he expresses agreement or to 
which he assents. 

In most cases, however, express author- 
ity to make the statement in question will 
not be present. In such cases, admissibility 
will turn upon the question whether or 
not it can be said that the attorney was 
implicitly authorized to make the state. 
ment or write the letter. In this connec. 
tion, the language of the St. Louis (Mo.) 
Court of Appeals in a recent case’ is of 
broad import: 


“It would seem to be obvious, on prin- 
ciple, that an attorney employed to pre- 
sent a claim may state to the debtor what 
the claim is, and therefore in so doing, 
make admissions as to its character, 
which would be proper evidence against 
his client, if in a suit subsequently 
brought the client presented an entirely 


different theory as the basis of his claim.” 


There are certain well-defined _limita- 
tions on the rule here discussed, chief 
among them being the rule relating to of- 
fers of compromise. Evidence tending to 
show that an offer to compromise a con- 
troversy was made, is inadmissible whether 
such offer was made by the party or his 
attorney, on the ground that the law favors 
the adjustment of controversies without 
litigation. Protection, therefore, is ex- 
tended not only to the actual making of 
the offer, but also to all statements made 
in the negotiations for compromise and 
having for their end or purpose the bring- 
ing about of a settlement. ‘This exclusion- 
ary rule applies in favor of either party 
to a dispute. It is immaterial for the pur- 
poses of the privilege, whether suit has or 
has not been commenced, whether the evi- 
dence of the offer of compromise is offered 
as substantive or impeaching evidence, and 
whether it is offered on the issue of liabil- 
ity or of damages. 

All offers to “settle,” however, are not 
offers to compromise within the meaning 
of the rule excluding their introduction 
into evidence. If a plaintiff is apparently 
making no concessions and is demanding 
all he deems himself entitled to, his de- 
mand is an ordinary admission, competent 
to prove that later claims are exaggerated. 
If a defendant is admitting liability and 
offering a certain sum to “buy his peace, 


"Gibson v. Metropolitan Life Ins. Co. supra, at 
p- 197 of 147 S. W. (2d). 
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it would seem that a requisite of a true 
compromise offer is lacking, i.e. the offer- 
ing of mutual concessions. 

In addition to the protection thrown 
around offers of compromise and communi- 
cations connected with such offers, and the 
limitations inherent in the agency theory 
of admissibility—the necessity of finding au- 
thority from the client—principal for the 
making of the statement—there is an ill- 
defined area of communication by lawyers 
which appears to be privileged on the 
grounds of indefiniteness, ambiguity, cas- 
ualness, or perhaps nothing more than ju- 
dicial kindness extended to brothers under- 
the-skin.” Statements of opinion or argu- 
ment, not amounting to an assertion of 
fact, are of course not admissible.” 

Massachusetts was one of the first States 
to depart from the privilege formerly ac- 
corded to attorneys’ declarations. In Loomis 
v. New York, New Haven and Hartford 
Railroad Co. (1893) 159 Mass. 39, 34 
N. E. 82, the Supreme Judicial Court, in 
an opinion that should be required read- 
ing for attorneys, ably discusses and dis- 
poses of a number of problems relating to 
the admissibility of evidence of the charac- 
ter here considered, including (1) the 
scope of the attorney’s authority, (2) the 
exception in favor of “lawyer's talk,” and 
(3) compromise negotiations as privileged 
matter. 

The case was an action for personal in- 
juries sustained in falling down steps 
claimed to be in a defective condition. De- 
fendant contended that plaintiff had fallen 
at a different place than she claimed and 
that the portion of the stairs where she 
fell was in perfect condition. The principal 
issue On appeal was the admissibility in 
evidence of letters written to the defendant 
by a clerk of the plaintiff's attorney, the 
trial court having rejected the letters and 
rendered judgment on a verdict for the 
plaintiff. The letters stated the place of 
the accident in accordance with the de- 
fendant’s proof at the trial, and contrary 
to plaintiff's testimony. Excerpts from the 
opinion follow: 


(LAWYER’S AGENCY FOUND) 
“The undisputed evidence tends to 
show that the attorney had been em- 


“Whitney v. Corbett (1927), 246 Ill. App. 569, 
(“mere matters of conversation”); Baldassare v. 
Federal Union L Ins. Co. of Cincinnati (1933) 
268 Ill. App. 243 (“lawyer's talk”); Tevis v. Ryan 
(1912) 13 Ariz. 120, 108 Pac. 461 (unguarded or 
ambiguous statements.) 

"31 C. J. S. “Evidence,” Sec. 271. 
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ployed to represent her (the plaintiff) 
in the collection of a claim against the 
defendant for damages resulting from a 
fall in the defendant’s railroad station 
in Hartford. The terms of his employ- 
ment do not expressly appear. But a fair 
inference from the evidence is that he 
was not merely employed to bring a suit 
but was authorized to present the plain- 
tiff’s claim, and to endeavor to obtain a 
settlement of it without a suit.” 


The writer feels that such would be the 
implied contract of attorney and plaintiff 
in 999 out of 1000 personal injury suits 
today; and it should not be difficult to 
prove, or have the court presume, author- 
ity of such nature, in individual cases. 

(“LAWYER’S TALK”) 

“If this was his authority, we have no 
occasion to consider the cases holding 
that admissions which are mere matters 
of conversation with an attorney, though 
they relate to the facts in controversy, 
cannot be received in evidence against 
his client. Such admissions are not with- 
in the scope of his employment.” 

“The maxim ‘qui facit per alium facit 
per se’ applies as well to acts done or 
Statements made by an attorney at law 
as by any other agent. The act of a 
party, done by his agent, may always 
be proved against him, if material. An 
attorney or agent employed to present 
and collect a claim is impliedly author- 
ized to state to the debtor what the claim 
is. The plaintiff could not have expected 
that her attorney would collect her claim 
from the defendant, on demand, without 
stating the nature and particulars of it, 
so that the defendant could understand 
it, and make investigation in regard to 
its validity.” 


(WHAT IS AN OFFER TO COM- 
PROMISE?) 

“The letters are not inadmissible as 
part of an offer to compromise a contro- 
verted claim. At the time they were 
written, there had been no intimation 
on the part of the defendant that the 
plaintiff would not be paid all that she 
thought it right to ask. The only com- 
munication which had been received 
from the defendant indicated a desire to 
ascertain the truth, as if for the purpose 
of promptly paying the claim if it ap- 
peared to be valid.” 


_ Thus it is seen that early communica- 
tions in the course of a claim and subse- 
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quent lawsuit should be carefully exam- 
ined for possible admissions, as it is least 
likely to be found that “negotiations for 
compromise” had then been begun and 
were in progress. Moreover, in the early 
stages, expressions in letters will tend to 
be more factual as distinguished from ar- 
gumentative, and may be less guarded (in 
the sense of fitting a theory of the case de- 
veloped at a later stage). 

Correspondence between insurance com- 
pany attorneys and their client’s agents is 
by no means sacred, as the following cases 
demonstrate: 


Home Indemnity Co. of New York v. 
Bogue (1935) 168 Tenn. 493, 79 S. W. 
(2nd) 580: Petitioner Bogue obtained a 
judgment against his employer’s insurer, 
the Southern Surety Company of New 
York, on a workmen’s compensation 
claim. After payments had been made 
for several weeks, Southern Surety went 
into receivership, and the defendant 
Home Indemnity Co. continued the pay- 
ments to petitioner for several weeks, 
then discontinued them. Petitioner then 
proceeded against Home Indemnity al- 
leging that it had reinsured the particu- 
lar risk and had assumed the obligation 
of Southern Surety to the petitioner. 

In response to discovery proceedings, 
the defendant filed, among other docu- 
ments, a letter from its home office coun- 
sel to its local agent in Memphis, listing 
certain claims by number as the subject 
title of the letter. Among these numbers 
was the number of petitioner’s claim. 
The letter read as follows: “Gentlemen: 
In reply to your letter of April 27th, we 
wish to advise that the above mentioned 
claims are involved in the reinsurance 
agreement between the Southern Surety 
Company and the Home Indemnity 
Company and should be handled as 
Home Indemnity matters in the usual 
way. * * * Yours very truly (Signed 

we Counsel.” 

In ruling on the admissibility of the 
letter, the upper court said (p. 581 of 
79 S. W. (2d): The letter of the com- 
pany’s counsel above filed is the admis- 
sion of an agent within the scope of his 
authority about a matter under his su- 
pervision, which was competent evidence 
against defendant. 

Superior Lloyds of America v. Boesch 
Loan Co. (Tex. Civ. App. 1941), 153 
S. W. (2d) 973: In an action by the 


mortgagee of an automobile against an 
insurance company for loss of the auto- 
mobile by collision, the mortgagee 
sought to prove that a “loss payable” 
clause had been issued by the insurer in 
favor of the mortgagee, by introducing 
a letter written by counsel for the in- 
surer to the company’s adjuster, in which 
it was stated that the company had is. 
sued its policy of insurance on the car 
involved in the collision with loss pay- 
able clause to Boesch Loan Company, 
the mortgagee-plaintiff. The court per- 
ceived no error in the admission into evi- 
dence of this letter, saying (p. 976): “It 
(the letter) constituted an admission by 
the representative of the insurance com- 
pany, of some of the things contended 
for by Boesch in the law suit.” 


The moral of the next case might well 


be “Don’t ask for part-payment—sue for 
everything.” 


Brown v. Great Camp of Knights of 
Modern Maccabees (1911) 167 Mich., 
123, 132. N. W. 562: In an action by the 
beneficiary of a benefit certificate in the 
defendant fraternal benefit society, the 
defense was that the decedent had en- 
gaged in the liquor business while a 
member, contrary to the association's 
rules. Defendant offered, however, to re- 
pay assessments levied on decedent while 
he was so engaged if such payment 
would be accepted in full discharge of 
the certificate. In the course of negotia- 
tions, plaintiff's attorney wrote a letter 
to the secretary of the association which 
stated in effect that the attorney was in 
doubt whether to sue for the full amount 
of the certificate or the difference be- 
tween that amount and the amount de- 
ceased paid into the life benefit fund 
while he was in the liquor business, and 
that the attorney desired to know 
whether the association wished to pay 
the latter amount, as, if it were repaid, 
he would sue only for the balance. On 
objection of plaintiff this letter was ex- 
cluded from evidence. The Supreme 
Court found error in this, saying (Pp. 
567 of 1832 N. W.): “We think that 
the court should have received in 
evidence the letter of the plaintiff's at- 
torney. He had appeared before the com- 
mittees of the defendant order for the 
plaintiff, and there was no question of 
his authority to write the letter, which 
related to the assessments paid.” 





S 


—— om mM ne elle ele eee ke se FS See see OF OM. St FF 


January, 1951 


On the facts stated in the opinion, this 
letter would appear to have been an offer 
of compromise, or a part of negotiations 
leading to that end. The point was not 
raised, however. 

As a final object lesson, a recent Penn- 
sylvania case discloses not only a damaging 
admission committed to writing, but an 
attempt by plaintiffs’ attorneys to “Work 
both sides of the street.” 


McGarity v. New York Life Insurance 
Co. (1948) 359 PA 308, 59 Atl. (2d) 47, 
was an action by executors upon the 
double indemnity provision of a life in- 
surance policy by reason of accidental 
death, the ordinary death benefit hav- 
ing been paid. To quote from the re- 
ported statement of facts: “There was 
placed in evidence correspondence be- 
tween counsel for a property owner, 
whose house was struck by the decedent’s 
car, and counsel for plaintiff executors 
in connection with a claim which the 
property owner had asserted for damages 
to her property caused when the car of 
the insured struck her home in the col- 
lision which preceded his death. In this 
correspondence counsel for plaintiffs de- 
nied their client’s liability for the acci- 
dent because as they said, their infor- 
mation was that McGarity (the insured) 
had been seen to slump at the wheel, 
apparently unconscious from a_ heart 
seizure, prior to the accident, and they 
cited legal authorities to show that un- 
der such circumstances he was not re- 
sponsible for the accident which fol- 
lowed.” 

The opinion continues (p. 50 of 59 
Atul. 2d): “Counsel were clearly acting 
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within the scope of their authority in 
making such a statement, and therefore, 
it being pertinent to the present issue, 
it was admissible in evidence with the 
same force and effect as if it had been 
made directly by plaintiffs themselves.” 


In conclusion, a few suggestions are of- 
fered which the writer hopes may be of 
practical import. It has been his practice 
upon receiving letters from claimant’s at- 
torneys, to reply acknowledging receipt of 
the claim and requesting a statement of 
the fact situation as understood by the op- 
posing counsel, together with counsel's rea- 
sons for concluding that liability is present. 
The reply to such an inquiry serves to fix 
the opponent’s theory of the case and act 
as a defensive weapon against an entirely 
different theory advanced at the trial, and 
possibly supported by testimony inconsis- 
tent with facts disclosed in the correspond- 
ence. Similarly, defense attorneys may be 
asked for a statement of their understand- 
ing of the facts, and their theory of non- 
liability. 

So far as letters written on behalf of one’s 
own clients are concerned (and _ these 
would include virtually all letters going 
out of the office) it is hoped that the pres- 
ent article will induce in its readers even 
more than the traditional lawyer-like cau- 
tion. It is clear, for instance, that under 
modern discovery procedures even letters 
written to persons allied in interest with 
the client may subsequently turn up in 
court to the client’s (and his lawyer’s) dis- 
comfiture. If framed mottoes were still in 
vogue, perhaps a good one for lawyers’ of- 
fices would be: “Guard your own pen— 


watch your opponent's.” 


White Sulphur Springs, West Virginia 


24th Annual Convention 


June 28, 29, 30, 1951 


The Greenbrier Hotel 
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Construction Of Re-Insurance Treaties 
NORMAN SKOGSTAD 
Milwaukee, Wisconsin 


HE subject of re-insurance is one which 
T is of major importance to insurance 
companies. The nature of the relationship 
existing between the re-insurer and the 
primary insurance carrier results in little 
or no litigation between the parties. Usual- 
ly any differences are resolved by arbitra- 
tion. 

It is not unusual that counsel must con- 
strue provisions of re-insurance treaties or 
policies. Oftentimes counsel’s opinion will 
be the basis of a decision involving consid- 
erable sums of money—from the nature of 
re-insurance. The dirth of reported deci- 
sions does not make the task an easy one. 

Because there are so few reported de- 
cisions in this general field, it was thought 
that the recent decision for the Circuit 
Court of Appeals, 7th Circuit, 177 Fed. 
(2d) 249, would be of particular interest. 

Employers Mutual Liability Insurance 
Company of Wausau, Wisconsin, entered 
into re-insurance treaties with Lloyds of 
London. Under various treaties and amend- 
ments, Lloyds of London agreed to re-in- 


sure Employers Mutual as to their products 
liability coverage in excess of $2,500. 

By amendment the treaty specifically 
provided: 


“This contract reinsures the Company 
in respect of all policies written by them 
covering Products Liability as defined 
in said policies (including such products 
liability as may be covered by blanket, 
comprehensive or so-called full coverage 
liability insurance policies) but the Re- 
insurers shall be liable only for the ul- 
timate net loss in excess of the amounts 
and up to the limits set out below.” 


Employers Mutual re-insured general li- 
ability with the Employers Re-Insurance 
Corporation of Kansas. The re-insurance 
agreement with the Employers Re-Insur- 
ance Corporation specifically excluded the 
products liability re-insurance taken out 
with Lloyds of London. 

Employers Mutual of Wausau issued a 
policy of insurance to Chesapeake Camp 
Corporation. The pertinent provisions of 
this policy are set forth verbatim: 

“I. COVERAGE A.—BODILY IN- 


JURY LIABILITY. 
‘To pay on behalf of the insured all 


sums which the insured shall become ob- 
ligated to pay by reason of liability im- 
posed by law upon the insured for dam- 
ages, including damages for care and 
loss of services, because of bodily injury, 
including death at any time resulting 
therefrom, sustained by any person or 
persons, caused by accident and arising 
out of the operations of the insured as 
defined herein. 


COVERAGE B.—PROPERTY 
AGE LIABILITY. 

To pay on behalf of the insured all 
sums which the insured shall become 
obligated to pay by reason of liability 
imposed by law upon the insured for 
damages because of injury to or destruc- 
tion of property, including the loss of 
use thereof, caused by accident and aris- 
ing out of the operations of the insured 
as defined herein.” 


DAM- 


Chesapeake Camp Corporation loaded a 
freight car in Virginia with rolls of papers. 
The rolls of paper were held in place by 
a metal band which completely encircled 
the entire tier of rolls. The car was trans- 
ported to New York by rail. 

A workman, who was going to unload 
the boxcar, was killed when a roll of paper 
fell out of the door as he was opening 
it. As a result of the lawsuit brought by 
the estate, it was determined that Chesa- 
peake Camp Corporation had negligently 
loaded the rolls of paper and that Chesa- 
peake Camp Corporation was liable to the 
estate. The matter was submitted on a 
general verdict and it was clear from the 
judge’s instructions that the negligence was 
that of loading. 

Pursuant to the policy of insurance 1s- 
sued by Employers Mutual to Chesapeake 
Camp Corporation, Employers Mutual 
paid this loss. 

Suit was commenced against Lloyds of 
London pursuant to the re-insurance trea- 
ties and the provisions quoted above in 
the Western District of Wisconsin. Since 
the facts were not in dispute, both sides 
moved for summary judgment. The Dis- 
trict Court granted judgment to Employ- 
ers Mutual. His decision is reported in 
80 Fed. Sup. 353. London Lloyds appealed 
to the Circuit Court of Appeals. 
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It is apparent that the entire case turned 
upon an interpretation of the re-insurance 
treaties. No analogous reported decision 
was found by counsel on either side. 

It was contended by counsel for Em- 
ployers Mutual that Lloyds of London was 
bound to the definition of products liabil- 
ity as defined by Employers Mutual. Ac- 
cordingly, any general definition of prod- 
ucts liability was not material to the issue. 

It was further contended that since the 
policy issued to Chesapeake Camp Corpor- 
ation would be construed as against Em- 
ployers Mutual that by the same token 
the construction and interpretation of the 
re-insurance coverage would be construed 
as against Lloyds of London. 

Lloyds of London contended that the 
hazard and loss did not fall under prod- 
ucts liability but rather fell under Cover- 
age A—the general liability coverage. They 
further contended that the word “handl- 
ing” was a condition precedent to liability 
and that since the deceased had neither 
handled nor touched the roll of paper, 
that the hazard was not re-insured. 

The Circuit Court of Appeals affirmed 
the holding of the District judge. 

Their decision is reported in 177 Fed. 
(2d) 249. Significant not only to the case 
decided but to the field of re-insurance 
generally is the following: 


“This brings us to Lloyd’s contention 
that the court below erroneously re- 
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solved against them the ambiguity in 
the insuring clause. It is pointed out 
that the words defining “products liabil- 
ity” are those of Employers Mutual and 
that any ambiguity must be resolved 
against it. As already noted, as between 
Employers Mutual and its insured there 
can be no doubt but that the ambiguous 
language would be construed against 
Employers Mutual. It would be incon- 
sistent, so we think, to resolve such doubt 
against Employers Mutual in favor of 
its insured and also resolve the same 
doubt against it when it seeks to recover 
from its re-insurer. To do so would be 
to create a hiatus whereby Employers 
Mutual while liable to its insured might 
not be able to recover from Lloyd’s. We 
think the rule of construction must be 
invoked against Lloyd’s not because they 
issued the reinsurance contract but for 
the reason that they assumed the liabil- 
ity of Employers Mutual, which liability 
encompasses, if necessary, the resolution 
of doubt against it.” 


It would seem logical that the re-insur- 
ance treaty should be construed, if am- 
biguous, as against the re-insurer. It would 
also seem that if the primary insurance 
company is held because the primary pol- 
icy was construed against it, by the same 
token the re-insurance treaty should also 
be construed so as to re-insure such a 
hazard. 


Counterclaim In Wrongful Death Action — Federal Procedure 
Counterclaim vs. Motion To Strike 


Rule 13 


Joun L. Barton 
Omaha, Nebraska 


ULE 13, Federal Rules of Civil Pro- 

t cedure, defines Compulsory Counter- 
claims and Permissive Counterclaims, 
thusly: 


“(a) COMPULSORY COUNTER- 
CLAIMS. A pleading shall state as a 
counterclaim any claim, not the subject 
of a pending action, which at the time 
of the filing the pleading the pleader 
has against any opposing party, if it 
arises out of the transaction or occur- 


rence that is the subject matter of the 
opposing party’s claim and does not re- 
quire for its adjudication the presence 
of third parties of whom the court can- 
not acquire jurisdiction. 


(b) PERMISSIVE COUNTER- 
CLAIMS. A pleading may state as a 
counterclaim any claim against an op- 
posing party not arising out of the trans- 
action or occurrence that is the subject 
matter of the opposing party’s claim.” 
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A claim which arises out of the trans- 
action or occurrence that is the subject 
matter of the opposing party’s claim must 
be pleaded or it is barred, subject to three 
exceptions. 

The three exceptions where “claim 
arises out of the transaction or occurrence” 
are: 


1. The claim which is the basis of the 
counterclaim must be in existence at the 
time the counterclaimant files _ his 
pleading. 

Example: If B sues A and A does not 
have a claim arising out of the “trans- 
action” or “occurrence” of B’s suit at 
the time A files his answer, A is not ob- 
liged to plead such claim, although one 
arises subsequent to the filing of his 
answer. Clearly, subdivision (e) of Rule 
13, and Rule 15 (d), which deal with 
supplemental pleadings, authorize the 
court to allow D to file a supplemental 
answer in which he pleads as a counter- 
claim the claim subsequently arising 
after the filing of the original answer. 


2. A claim which is the subject of 
a pending action need not be pleaded 
although it does arise out of the trans- 


action or occurrence that is the subject 
matter of the opposing party’s claim. 

Example: Suppose Jones and Smith 
are involved in an automobile collision 
and both receive serious injuries. Smith 
brings his suit in the state court against 
Jones. Subsequently Jones brings suit 
against Smith in the Federal court. Al- 
though Smith’s claim for personal in- 
juries arises out of the transaction or oc- 
currence which is the subject matter of 
Jones’ complaint in the Federal court, 
Smith need not plead a counterclaim 
because his suit is already pending in 
the state court. 


3. No counterclaim should be re- 
garded as compulsory and barred for 
failure to plead it if the court cannot 
make an adjudication thereon. 

Example: Where a party has a claim 
which otherwise would be compulsory 
but third parties are - indispensable to 
its adjudication and the Federal court 
cannot acquire jurisdiction over them, 
either (a) because their joinder would 
oust the court of jurisdiction as it might 
do in diversity cases, or (b) because ju- 
risdiction over their person cannot be 
obtained, or if it can, that the venue is 
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improper, the claim need not be 


pleaded.’ 


A “transaction” is a word with flexible 
meaning. It could, and probably does com- 
prehend a series of many occurrences. 

Rule 13 (a) applies to all claims, legal 
and equitable, that arise out of the “trans. 
actions” or “occurrence” but there are safe- 
guards which guard against undue hard- 
ship and the courts are required to liber- 
ally construe the rule so that undue hard- 
ship will not be imposed. 

Subdivision (b), PERMISSIVE COUN. 
TERCLAIMS applies to any claim that 
one party may have against the opposing 
party, not of a compulsory character. Its 
purpose is to give the same freedom to an 
independent claim by plaintiff against de- 
fendant as the plaintiff has in pleading 
claims against a defendant. Since the 
pleader may assert or omit the permissive 
counterclaim as he sees fit, its omission will 
not preclude a later assertion of the claim 
in an independent action. 

It has already been noted that subdivi- 
sion (a) COMPULSORY COUNTER- 
CLAIMS compels a party to plead any 
claim, except those noted above, which he 
has against the opposing party “if it arises 
out of the transaction or occurrence that 
is the subject matter of the opposing party’s 
claim.” 

In wrongful death actions which are or- 
dinarily brought by the executor or ad- 
ministrator subsequent to his appointment 
in the probate court of the place of the 
residence of the deceased and where other 
parties have been injurd in the same “oc- 
currence,” the collision, and such other 
party has a claim for personal injuries, 
medical expenses and property damage, 
against the deceased because of the de- 
ceased’s negligence in bringing about the 
collision, statutes of some states’ require 
that such claim of said injured party 
against the deceased would have to be 


*Moore’s Federal Practice, Pages 684-685. 

Section 30-609 R. S. Neb. 1943: “Every person 
having a claim or demand against the estate of a 
deceased person who shall not after the giving of 
notice as required in section 30-601 exhibit his 
claim or demand to the judge within the time 
limited by the court for that purpose, shall be 
forever barred from recovering on such claim or 
demand, or setting off the same in any action 
whatever.” 

Section 30-801 R: S. Neb. 1943: “No action shall 
be commenced against the executor or adminis- 
trator except actions to recover the possession of 
real or personal property, and actions for relief 
other than for the recovery of money only .. - 
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filed as a claim against his estate. The 
daim would then have to be heard by the 
probate court and either allowed or disal- 
lowed. If disallowed, an appeal from the 
adverse decision would have to be taken 
to the district court’—* of the county where 
the administration proceedings are pend- 
ing and ultimately be submitted to a jury, 
the estate being the defendant. 

Take the case, however, of an “occur- 
rence,” an automobile accident between 
Jones, a resident of one state, and Smith, 
a resident of another state. Jones dies as 
a result of the accident and Smith is very 
seriously injured. 

An administrator is appointed by the 
probate court in the matter of the estate 
of the deceased Jones, as a preliminary 
step to commencing an action against 
Smith, who survived, Smith being a non- 
resident of the state where Jones resided 
and also where the accident occurred. 

The Administrator, of the estate of de- 
ceased Jones, believes that his chance of 
obtaining a larger verdict is better by filing 
the wrongful death action in the Federal 
court sitting in the state where the acci- 
dent occurred. Smith, being a non-resident, 
can be brought into court pursuant to the 
provision for service of summons on Smith 
by serving the Secretary of State, his agent. 
Suit is commenced in the Federal court 
and summons is served upon the agent 
of Smith, the Secretary of State, under the 
Motor Vehicle Non-Resident Process Act, 
* * * * and Smith is required to answer 
to the suit. 

Smith has sustained serious personal in- 
juries and has expended a large amount 
of money for medical and hospital bills 
and is desirous of making an attempt to 
recover for his damages and expenses. 

In those states’ where any claim against 
a deceased must be filed in the probate 
proceedings for the administration of said 


In re Estate of Grainger, 121 Neb. 338, 237 
N. W. 153, 78 A. L. R. 597. 

*Rehn v. Bingaman et al, 151 Neb. 196, 36 N. W. 
2d 856: “Cause of action for personal injuries 
caused by decedent’s negligence during his life- 
ume survives, but when no action was brought 
thereon during his lifetime, it must be prosecuted 
by claim against his estate in county court, which 
has exclusive original jurisdiction thereof, and dis- 
trict court has no original jurisdiction thereof.” 

Section 25-530 R. S. Neb. 1943. 

a vs. Hommel, 120 Neb. 475, 233 N. W. 


‘Hess vs. Pawloski, 247 U. S. 352, 71 L. Ed. 1091. 

‘Covert vs. Hastings Manufacturing Co., (Neb.) 
44 F. Supp. 773. 

‘Supra. 
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estate, or be forever barred, and as a con- 
dition precedent to the later trial of the 
issue in the district court, then but for 
Rule 13, Smith, a non-resident, would have 
had only the said remedy and would be 
litigating his claim against the estate of 
the deceased Jones, first in the local pro- 
bate court and if disallowed later in the 
district court. He would not have had the 
right to file a counterclaim in the Federal 
court action brought by the administrator 
against him. The _ litigation would take 
place in local courts in the vicinity where 
Jones was well-known and respected and 
where, under the circumstances, that fac? 
might have some bearing upon whether 
or not Smith’s claim would receive friendly 
treatment. If his claim was denied by the 
probate court, his only alternative would 
be to appeal to the district court where 
the issue would be submitted to a local 
jury, whose personnel likewise knew Jones 
and thought very highly of him. The jury 
might, of course, be somewhat concerned 
over the fact that a verdict in favor of non- 
resident Smith against Jones’ estate would 
deprive Jones’ widow and children of a 
large sum of money to be taken out of his 
estate in the payment of Smith’s claim for 
damages. 


Just such a situation arose in Sinkbeil v. 
Handler, et al. United States District Court 
for Nebraska, 7 Federal Rules Decisions 
92. This was an action by the adminis- 
trator of the estate of Arthur L. Dunn, 
deceased, against Rose Handler and an- 
other, to recover damages for the wrongful 
death, in an automobile accident, of plain- 
tiff's decedent Dunn, and for damages to 
decedent’s automobile. The defendants, be- 
cause of diversity of citizenship, removed 
the case to the United States District Court 
for the District of Nebraska and, there- 
after, filed counterclaims for the injuries 
they sustained in said automobile accident. 
The plaintiff administrator moved to 
strike the counterclaims. The reason be- 
hind the administrator’s motion to strike 
the counterclaims was that the Nebraska 
statutes’ and adjudicated cases’ construing 
same, required the filing of any claim 
against a decedent in his estate proceed- 
ings in the first instance, and further the 
identical claims had been filed against the 
decedent’s estate in the local estate pro- 
ceedings and were pending therein. 


"Supra. 
*Supra. 
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The Honorable Judge John Delehant 
of the United States District Court for the 
District of Nebraska, overruled the motion 
to strike the counterclaims and held: 


“Where issues were being made up 
in federal district court, federal rules 
governed matter of presentation of 
counterclaim, rather than comparable 
practice in Nebraska state courts, not- 
withstanding that action involved a con- 
troversy sounding in tort with Nebraska 
as locus delicti and was filed in first 
instance in a court of Nebraska. Federal 
Rules of Civil Procedure, rule 81 (c), 
28 U. S. C. A. following section 723c.” 


“In death action arising out of an au- 
tomobile collision in Nebraska, Nebras- 
ka law is determinative of whether ulti- 
mate facts give rise to a cause of action 
in favor of counterclaiming defendant, 
but, where issues are being made in Fed- 
eral District Court, federal rules govern 
matter of allowability of counterclaim, 
since right to present counterclaim, as 
distinguished from its ultimate merit, is 
a matter of procedure. Federal Rules of 
Civil Procedure, rules 81 (c), 82, 28 U. S. 
C. A. following section 723c.” 

“In death action arising out of an au- 
tomobile collision, where defendant’s 
claims against decedent arose out of 
same collision, such collision was an “oc- 
currence’ within meaning of federal rule 
making compulsory the filing of a coun- 
terclaim or cross-claim. Federal Rules of 
Civil Procedure, rule 13 (a), 28 U. S. 
C. A. following section 723c.” 

“Where counterclaim to action for 
wrongful death and property damage 
arising out of an automobile collision 
alleged that decedent’s negligence caused 
collision, so that necessity for expendi- 
tures by counterclaimant was allegedly 
precipitated by decedent while he lived, 
fact that expenditures were made after 
decedent’s death was not a bar to coun- 
terclaim. Federal Rules of Civil Proce- 
dure, rule 13 (a), 28 U. S. C. A. follow- 
ing section 723c.” 

“Federal procedure contemplates the 
disposing at one time of all rights and 
liabilities arising out of a single event 
so far as such disposition may be pos- 
sible and practicable, state practice to 
the contrary notwithstanding. Federal 
Rules of Civil Procedure, rules 13 (a), 
81, 28 U. S. C. A. following section 
723c.” 


“The rule that, in actions in rem, 
court first taking res into its jurisdiction 
may exercise jurisdiction to exclusion of 
all other courts, has no application 
where only judgments for recovery of 
money are sought and cannot be invoked 
to give materiality to allegations in ad- 
ministrator’s reply to cross-claiming an- 
swers in a death and property damage 
action to the effect that the several cross- 
claims had also been filed and were 
pending in state probate court. Federal 
Rules of Civil Procedure, rules 7 (a), 12 
(f), 28 U. S. C. A., following section 
723c.” 

“Administrator’s pleading, in reply to 
cross-claims filed in death and property 
damage action, of concurrent pendency 
of identical claims in probate court, was 
not a defense to or a ground for abate- 
ment or deferment of consideration of 
cross-claims, but court was not com- 
pelled, on that account, to strike the 
language. Federal Rules of Civil Proce- 
dure, rules 7 (a), 12 (f), 28 U. S.C. A. 
following section 723c.” 

“Where claims of defendants in death 
and property damage action arising out 
of an automobile collision, which were 
made the basis of counterclaim, were also 
made basis of claims against decedent’s 
estate,-administrator need not plead pen- 
dency in probate court of such claims 
in reply to counterclaims, since, in the 
event of an adjudication in probate 
court, administrator could raise question 
of res judicata by means of a supplemen- 
tal pleading and, until that time, fed- 
eral District Court was free to proceed 
upon such counterclaims. Federal Rules 
of Civil Procedure, rules 7 (a), 12 (f), 
28 U: S. C. A. following section 723c.” 
The Court said in its opinion: 

“In part II of the motion, dismissal 
of the Handler counterclaim is asked on 
the ground of this court’s want of juris- 
diction: of its subject matter. The con- 
tention is argued by the plaintiff upon 
the basis of the comparable practice in 
the Nebraska state courts. But although 
this action involves a controversy, sound- 
ing in tort with Nebraska as the locus 
delicti, and was filed in the first instance 
in a court of Nebraska, the issues are 
being made up in the United States Dis- 
trict Court. And this court is satisfied 
that the Federal Rules of Civil Proce- 
dure govern in the matter of the pres 
entation of the counterclaim. 

“By Rule 81 (c) it is provided that: 
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‘These rules apply to civil actions re- 
moved to the district courts of the United 
States from the state courts and govern 
all procedure after removal’; 

“And it is further provided that: 

‘In a removed action in which the de- 
fendant has not answered, he shall an- 
swer or present the other defenses or ob- 
jections available to him under these 
rules within the time allowed for answer 
by the law of the state or within 5 days 
after the filing of the transcript of the 
record in the district court of the United 
States, whichever period is longer.’ 

“Decision of the courts lead to the con- 
clusion that the availability of this court 
upon removal for the assertion of a 
counter-claim is to be determined not 
according to the local state practice but 
by the Federal Rules of Civil Procedure. 
Freeman v. Bee Machine Co., 319 U. S. 
448, 63 U. S. 1146, 87 L. Ed. 1509; Bee 
Machine Co. v. Freeman, | Cir., 131 F. 
2d 190; Galloway v. General Motors Ac- 
ceptance Corporation, 4 Cir., 106 F. 2d 
466... To be sure, following Erie Rail- 


road Co. v. Tompkins, 304 U. S. 64, 58. 


S. Ct. 817, 82 L. Ed. 1188, 114 A. L. R. 
1487, Nebraska law will determine 
whether the ultimate facts give rise to 
any cause of action in favor of the de- 
fendant Handler. That is a matter of 
substantive law. But, the issues being 
made in this court, its rules of procedure 
will govern in the matter of procedure. 
The court in this view is not disregard- 
ing Rule 82 which prevents the rules 
from extending the jurisdiction or venue 
of the federal district courts. Neither 
jurisdiction nor venue is involved in 
this ruling. 

“And by Rule 13 (a), among compul- 
sory counterclaim and cross-claims is in- 
cluded ‘any claim, not the subject of a 
pending action, which at the time of 
filing the pleading the pleader has 
against any opposing party, if it arises 
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out of the transaction or occurrence that 
is the subject matter of the (plaintiff's) 
claim,’ with an exception not presently 
material. 

“The Handler claim arises out of the 
single automobile collision involved in 
the pleadings. It might be argued that 
such a collision is not a transaction with- 
in the language of the rule. But it cer- 
tainly is an ‘occurrence.’ 

“That the Handler claim is against 
the substituted plaintiff, not in his in- 
dividual but in his representative capac- 
ity, can hardly be disputed. The substi- 
tuted plaintiff insists that the defendant 
Handler had no cause of action against 
Dunn at the time of his death. But, if 
the facts set out in the counterclaim be 
true, she did. The facts necessary to its 
existence had matured, leaving to the 
future only the determination of its 
amount. Which prompts the observa- 
tion that no obstacle to the assertion of 
the counterclaim arises from the fact that 
the expenditures whose reimbursement 
it asks were made or incurred after 
Dunn’s death. Their necessity was al- 
legedly precipitated by him while he yet 
lived. 

“In passing it is observed that by the 
plaintiff's own design and insistence, his 
petition is not merely a claim for death 
by wrongful act whose benefits inure to 
the widow and next of kin alone, but 
also a suit involving property whose re- 
covery would be for the benefit of the 
estate generally, including ‘creditors and 
heirs.’ 

“State practices to the contrary not- 
withstanding, the present federal proce- 
dure contemplates the disposition at one 
time of all rights and liabilities arising 
out of a single event, so far as such dis- 
position may be possible and practicable. 

“The motion to strike the entire coun- 
terclaim made in part II is, therefore, 
being denied and overruled.” 


White Sulphur Springs, West Virginia 


24th Annual Convention 
June 28, 29, 30, 1951 
The Greenbrier Hotel 
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Liability Of Surety On Sheriffs’ Official Bonds 


CHARLES A. NOONE 
Chattanooga, Tennessee 


ECENTLY the writer had a somewhat 
novel experience in trying a case in- 
volving a sheriff, the corporate bondsman, 
and a deputy sheriff. It is believed that 
the matters arising in that case may be of 
interest to others. The case mentioned is 
Alfred Brown, Jr., vs. Grady Head, Sher- 
iff, et al, decided by the Tennessee Court 
of Appeals on February 25, 1950. 

The plaintiff sued the sheriff, the bonds- 
man and the deputy for assault and bat- 
tery, false arrest, and malicious prosecu- 
tion. The substance of the declaration was 
that the plaintiff had gone to the rest 
room in a railroad station, and _ while 
standing there, at peace with the world, 
the deputy sheriff appeared, grabbed hold 
of him and began searching him; that the 
deputy, without provocation, drew a black- 
jack, hit the plaintiff in the face with it 
and began to curse and abuse him; that 
he was placed in a station wagon and car- 
ried off to servance vile, where he remained 
until the next morning; that he was in- 
jured by the assault; that he was not given 
medical attention; that he was not per- 
mitted to call a doctor, his friends, family, 
or a lawyer, nor was he permitted to make 
bond. 

He further claimed that the deputy, act- 
ing within the scope of his authority, false- 
ly arrested and maliciously prosecuted him 
by causing a warrant to issue charging that 
he was guilty of the offense of public 
drunkenness; and that upon the hearing 
the case was dismissed. 

Previous counsel filed certain pleas 
which were withdrawn after the writer’s 
entry into the case. In addition to the gen- 
eral denial it was pleaded that the deputy 
sheriff made the arrest complained of with- 
out a warrant; that the plaintiff was not 
committing any offense in the presence of 
the deputy, and had not committed any 
offense giving the deputy a right to make 
an arrest without a warrant; wherefore the 
said deputy in making the arrest was not 
acting by virtue of office, but was acting 
as an individual. It was also pleaded that 
if the deputy inflicted any injuries upon 
the plaintiff, he likewise did so merely as 
an individual, and therefore the bondsman 
(and the sheriff) would not be liable; and 


that if the plaintiff was drunk and dis. 
orderly, the officer had the right to arrest 
without a warrant. 

On the hearing, the plaintiff testified 
that he had been out with a lady friend 
that evening; that he drank about two bot- 
tles of beer; that he took the girl home, 
then went to the railroad station to buy 
some tobacco, and while there went into 
the rest room; that he was not drunk or 
disorderly; that shortly after he got into 
the room, the deputy sheriff came in, as- 
saulted him, and arrested him, as set out 
in his pleadings; that the deputy inflicted 
personal injuries upon him; that he was 
taken to jail, beat up on the way, locked 
up, refused permission to call family, law- 
yer or bondsman, and was not given medi- 
cal attention. All of this occurred between 
twelve o’clock midnight and one o'clock 
A. M. 

On direct examination, as well as upon 
cross examination, the plaintiff insisted, 
over and over again, that he had committed 
no offense either in or out of the presence 
of the officer; that he was not drunk, that 
he was not disorderly, and gave the offi- 
cer no cause to arrest him. The plaintiff 
was corroborated. 

At the close of the plaintiff's proof, a 
motion was made on behalf of the sheriff 
and the bonding company for a directed 
verdict, on the ground, in substance, that 
the proof showed the deputy had no war- 
rant, and that the plaintiff had not com- 
mitted any offense, or threatened any 
breach of peace, in the presence of the of- 
ficer; therefore, the arrest was only under 
color of office and not by virtue of office, 
so that the proof failed to make out a case 
against the sheriff and his bondsman. 

The Court at that time overruled the 
motion. The writer then informed the 
Court that he was standing on the motion, 
and would not offer any proof. 

The deputy testified that in response 
to a request made by the jailer, he went 
to the station to see about some reported 
drunks; that he rounded up some of them; 
that he then heard noise in the toilet or 
rest room, and went in there; that he found 
the plaintiff to be drunk and disorderly; 
that he thereupon arrested him, using no 
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more force than was necessary; that he did 
not at any time inflict any injuries upon 
the plaintiff; that he knew nothing about 
refusal of permission to make telephone 
calls, etc.; that the next morning he ob- 
tained a warrant, and claimed that the 
case was dropped, on account of the influ- 
ence of relatives of the plaintiff, and that 
it was never tried, but merely dismissed. 


During the hearing of the deputy’s side 
of the case, the sheriff was called as a wit- 
ness. The writer again reminded the Court 
that the sheriff and bondsman were not 
putting on any proof, and that the sheriff 
was merely a witness for the deputy. 

At the conclusion of the proof, the mo- 
tion previously made for directed verdict 
was renewed, and this time it was granted. 

The plaintiff had judgment against the 
deputy for one thousand dollars actual 
damages and one thousand dollars puni- 
tive damages. 


Thereafter the plaintiff filed a motion 
for new trial as to the sheriff and bonding 
company, on the ground that the Court 
erred in directing a verdict in their favor. 

On the hearing of this motion, and par- 
ticularly on appeal after the motion was 
overruled, counsel for the plaintiff took 
what seems to the writer (and what seemed 
to the Appellate Court) to be a very un- 
usual stand. It was contended that even 
though the plaintiff, by his pleadings al- 
leged that he had been guilty of no of- 
fense in the presence of the officer, and 
by his testimony and corroboration showed 
that he had been guilty of no such of- 
fense, yet, since the deputy had testified 
as hereinbefore pointed out, the deputy 
had made out a case for him against the 
sheriff and the bondsman. It was their 
contention that the Court must, on such 
a motion, consider all testimony in favor 
of the plaintiff, discard all countervailing 
evidence, and that if there was anything 
substantial in favor of the plaintiff the case 
must go to the jury. The peculiar thing 
was that adversary counsel insisted that the 
case should go to the jury against these 
defendants on testimony of the deputy and 
his witnesses which was diametrically op- 
posed to, and contradictory of, the theory 
and testimony of the plaintiff and his wit- 
nesses. The trial Court couldn’t see the 
logic of plaintiff's insistence, and overruled 
the motion. That the Appellate Court was 
a is reflected in its opinion. It 
said: 
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“The case at bar presents an anomal- 
ous situation. The plaintiff's case is pre- 
dicated in his pleadings and in his proof 
upon the theory that the deputy with- 
out a warrant arrested him and assaulted 
him when he was guilty of no violation 
of law. 

“The plaintiff is now insisting on his 
appeal that he was entitled to go to the 
jury as to Head and the bonding com- 
pany upon the deputy’s testimony that 
the plaintiff was committing an offense 
in his presence, which justified the ar- 
ne * ** 

“In the case at bar the plaintiff is 
seeking to have the Court consider evi- 
dence of the defendant, Bell, on the mo- 
tion for a directed verdict, which not 
only does not tend to support his cause 
of action as stated in his declaration, 
but is directly contrary to his theory, his 
testimony and that of his witnesses.” 


The Court recognized the general rule 
that on a motion for a directed verdict, 
the plaintiff must be given the benefit of 
all testimony introduced by the defendant 
in his favor; but placed this limitation 
upon the rule: 


“In the case at bar the evidence of- 
fered by the defendant did not touch on 
the movants’ liability, but it was a the- 
ory of liability not presented by the 
pleadings and hence is not proper to be 
considered. In other words, it is only 
evidence material to the case made by 
the pleadings that can be considered.” 


It would be interesting to know what 
would have been the outcome of such a 
confused situation in the Federal Courts, 
where a person can sue for assault and bat- 
tery and collect alimony, or almost any- 
thing else that might bob up incidentally 
or otherwise during the course of the liti- 
gation. 

It is admitted that there is contrariety 
of decision (see annotations in 1 A. L. R. 
236, 247; 12 A. L. R. 981; 102 A. L. R. 182, 
188, and 116 A. L. R. 1070), but in Ten- 
nessee and other states it is held that for 
acts done by a deputy sheriff merely under 
color of office the sheriff and his bonds- 
men are not liable; however, for acts done 
by virtue of office both are liable. This 
same rule relieves the bondsmen when the 
sheriff himself acts only under color of of- 
fice. 

The distinction, important to be kept 
in mind, is well stated in the old New 
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York case of People v. Schuyler, 4 N. Y. 173, 
187, by Judge Pratt, as follows: 


“The authorities recognize a principle 
or rule by which the acts of the sheriff, 
for which his sureties may be held liable, 
can be distinguished from those acts for 
which they will not be held liable. The 
former are termed acts done virtute of- 
ficii, and the latter colore officii. The 
distinction is this: Acts done virtute of- 
ficit are where they are within the au- 
thority of the officer but in doing it 
(them?) he exercises that authority im- 
properly, or abuses the confidence which 
the law reposes in him; whilst acts done 
colore officii are where they are of such 
a nature that his office gives him no au- 
thority to do them.” 


The Courts of Tennessee (and other 
states) have consistently adhered to this 
distinction. 

In Ivy v. Osborne, 152 Tenn. 470, prob- 
ably the leading case in Tennessee, the Su- 
preme Court said it preferred to follow that 
line of decisions, on the theory that: 


“the deputy acts in lieu of the sheriff, 
and in his name, and representing the 
sheriff officially, and not as an agent.” 


Or, as stated in Stephens v. Hinds, 183 
Tenn. 652, the deputy acts as “the other 
self of the sheriff (exercising) office in 
his right.” 

In Tennessee, an officer has the right to 
arrest a person under a proper warrant, 
or under an order of Court, but otherwise, 
so far as pertinent to the situation involved 
in the case above mentioned, he cannot 
arrest without a warrant except “for a pub- 
lic offense committed or a breach of the 
peace threatened in his presence.” Code, 
Sec. 11536. 

We have had several cases in Tennessee 
where the deputy arrested without either 
a warrant or a public offense committed 
or breach of the peace threatened in his 
presence. Whether this was due to “fee 
grabbing” or misguided zeal it is unneces- 
sary to determine. But in such of those 
cases as got before the Courts, it has been 
uniformly held that the sheriff is not liable 
for the acts of the deputy, and therefore 
the bondsmen of the sheriff are not liable. 
(A deputy’s bond runs in favor of the 
sheriff, and not in favor of the public). 

In the Ivy v. Osborne case, supra, the 
facts were very similar to the allegations 
and proof of the plaintiff in the case first 
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mentioned above. The Court stated that 
the declaration there charged: 


... that John Osborne, deputy sheriff, 
acting in his official capacity, without a 
warrant, unlawfully arrested _ plaintiff, 
who had committed no offense, stating 
that he had received a call requesting 
him to arrest the occupants of the car 
in which plaintiff was riding, for disor- 
derly conduct; that despite assurances of 
innocence and protest against the arrest 
Osborne arrested plaintiff and _ others 
who were with her in the automobile, 
carried them before a justice of the 
peace, and upon plaintiff’s refusal to pay 
a sum of money she was committed to 
jail;”” ete. 


It was also set out that the deputy cursed 
and abused the plaintiff, that she was re- 
leased the next day on bond, and after the 
case was continued several times it was 
finally dismissed. 

The suit was against the sheriff, his 
bondsmen, and the deputy, the former two 
defendants filing demurrers, as to which 
the Supreme Court said: 


“er 


The liability of the sheriff, for acts 
of the deputy, is not controlled by any 
statute of this State, but is grounded 
upon the common law. For failure of 
the deputy to properly perform an of- 
ficial act, deemed the act of the princi- 
pal, the sheriff and his bondsmen would 
be directly liable to the person aggrieved. 
(Citation). But for wrongs done while 
acting beyond the scope of his authority, 
the deputy alone is liable as a personal 
wrongdoer.” 

The Court also said in that case: 

“If in this case the sheriff, instead of 
the deputy, had made the unlawful ar- 
rest as declared, the bondsmen of the 
sheriff would not be liable.” etc. 


The only even partial exception found 
to the above rule is in cases where the 
sheriff, having the power of appointment 
and dismissal, has willfully employed or 
retained persons of unfit character, or has 
directed, authorized or cooperated in the 
wrongful act; but in such cases the bonds- 
men would not even then be liable, al- 
though the sheriff would be liable person- 
ally. 

In a later case, Stephens v. Hinds, supra, 
it is stated that the two deputies, without 
warrants, went to the plaintiff's home, ar- 
rested him, had him locked up and took 
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him before a justice of the peace, by whom 
he was eventually released, and that no in- 
dictment was ever found against plaintiff. 
There were demurrers, and the Supreme 
Court said: 


“Now, in the instant case the depu- 
ties who arrested the plaintiff are not 
sued. Their action in arresting the plain- 
tiff must be adjudged unlawful and 
hence actionable. But the sheriff is not 
liable officially. It is clear from the au- 
thorities cited in Ivy v. Osborne, ‘the 
sheriff is not liable for the unauthorized 
arrest by the deputy.’ ”’ 


In State, ex rel. v. Cron, 12 Tenn. App. 
615, the plaintiff had been convicted of a 
misdemeanor, was imprisoned, escaped, 
and, after wandering around a few months, 
was spotted by the defendant Cron, and 
two other constables, as well as a deputy 
sheriff. ‘They had no warrant, although 
they knew he had escaped from jail. Cron 
shot the plaintiff, inflicting serious in- 
juries, and the suit was against him as con- 
stable and against his bondsmen. ‘The 
Court said: 


“A sheriff or constable has no author- 
ity, without a warrant, to arrest a per- 
son charged with a misdemeanor not 
committed in his presence. . . . If Cron 
had no warrant he was not acting in 
the performance of his duties as con- 
stable, he did not act in his official ca- 
pacity and he and the sureties on his 
bond are not liable.” 


There is an earlier case along the same 
lines, that is, McLendon v. State, 92 Tenn. 
at p. 526, where it is said: 


“The action of the sheriff, in arrest- 
ing the plaintiff under void process, 
must be regarded in the same light as 
if he had arrested him without any proc- 
ess at all. He acted entirely without au- 
thority of law, and was, therefore, a tres- 
passer.” 


In the above case, the sheriff himself 
arrested a man under an order of the lower 
Court, which the Supreme Court held to 
be void. One Judge had made up his mind 
that the man was going to be put in jail, 
regardless of what another Court of con- 
current jurisdiction did. 

A similar case is State, etc. v. National 
Surety Company, et al, 162 Tenn. 547, 
where it is said, on page 553: 


INSURANCE COUNSEL JOURNAL 


Page 25 
“The course of judicial opinion in 
this State, as evidenced by the case of 
Ivy v. Osborne and McLendon v. State, 
cited above, commits us to the principle 
that a sheriff and his official surety are 
liable for the consequence of a wrongful 
act of a deputy only when such act is 
done by virtue of the deputy’s office, as 
distinguished from an act done under 
color of office merely.” 


The Court then quoted what has already 
been taken from the opinion in People 
v. Schuyler, 4 N. Y. 187. 

It would appear from the foregoing 
cases, that the law is definitely settled in 
Tennessee, especially as our Supreme Court 
has said that we do not have a statute gov- 
erning the relations between the sheriff and 
his deputy, but the matter is governed by 
the common law. We have seen that il 
either a sheriff or his deputy does an act 
merely under color of office, the bondsmen 
are not liable; that they are only liable 
for wrongs done by virtue of office. The 
same holding was made with respect to a 
constable, who of course can have no dep- 
uty. 

But, when all of the foregoing cases were 
decided, we had a statute in Tennessee, 
now Section 1833 of the Official Code, 
reading in part as follows: 


“Every official bond executed under 
this Code is obligatory on the principal 
and sureties thereon (3) for the 
use and benefit of every person who is 
injured, as well by any wrongful act 
committed under color of his office as 
by the failure to perform, or the im- 
proper or neglectful performance, of the 
duties imposed by law.” 


In the unreported case of State, ex rel. 
v. Robert Dunn, et al, decided by the Ten- 
nessee Court of Appeals at Nashville in 
1943, the case not having been taken to 
the Supreme Court, the Court of Appeals 
stated that all of the foregoing cases were 
decided according to the common law, and 
not according to the statute, and it. there- 
fore felt that it was not bound to follow 
them. 

In the Dunn case, there was not involved 
any relation of sheriff and deputy, because 
a constable was the offending officer. In 
that case, the constable claimed that the 
plaintiffs had committed a public offense 
in his presence, that he was attempting to 
arrest them, that they were fleeing, that he 
shot an automobile tire, and the car turned 
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over, one man being killed, and another 
severely injured. After reviewing a num- 
ber of cases, the Court of Appeals said: 


“Upon these authorities, we think the 
McLendon case and like cases above re- 
ferred to are not precedents for our de- 
cision in the case before us. All of them 
applied the common law rule that sure- 
ties on an officer’s bond are liable for 
an act by virtue of office, but not for 
an act under color of office. In none 
of them was this statute, which declares 
such sureties liable for both classes of 
acts, considered or mentioned. The only 
point decided in any of those cases was 
the issue of common law liability of the 
sureties; the point in controversy here 
as to their liability under this statute 
was not considered or referred to in any 
of the cases; and none of them is a prece- 
dent for our decision of this question. 
This being so, it is our duty to follow 
the rule of the statute rather than the 
rule of those cases.” 


Here we call attention to the fact that 
the Stephens v. Hinds case, supra, was de- 
cided after the case of State, ex rel. v. Dunn, 
from which we have just been quoting; yet 
in the Stephens case the old rule was fol- 
lowed. 


What, then, will be the ruling of the 
Supreme Court when it has for decision 
another sheriff-deputy case and this statute 
is insisted upon? 

In a supplemental brief filed on behalf 
of Alfred Brown in the case first discussed 
in this article this statute was called to 
the attention of the Court, but the Court 
did not mention it in the decision. The 
statute was not relied upon in the trial 
Court, and it is probable that this accounts 
for the fact that nothing was said about 
it in the Court above. 


When we come to consider cases from 
other states, we find that there is an ir- 
reconcilable conflict. Interested parties are 
referred to the annotations in 1 A. L. R., 
p- 222; 102 A. L. R. 174 and 116 A. L. R., 
1064—the matters under discussion being 
found, in each instance, under subdivision 
1X. In 1A. L. R. at p. 247, it is said by 
the annotator: 


“A sheriff, marshal or constable, 
though liable for the official acts of his 
deputy, is not liable for the personal or 
private acts of the deputy.” 


INSURANCE COUNSEL JOURNAL 


January, 195] 


It will be remembered that under the 
Tennessee decisions above mentioned, it js 
held that a deputy making an illegal ar- 
rest, that is, one without a warrant or not 
under some appropriate statute, is a_per- 
sonal wrongdoer, and is not acting as the 
“other self” of the sheriff. 

‘The annotator also said, on the above 


page: 


“While the rule is well settled, there 
is some difficulty in determining when 
an act is official and when it is personal 
or private.” 


From a consideration of the cases cited, 
it appears that some of the discrepancies 
arise from a failure to distinguish between 
“color of office’ and “virtue of office.” 


No court, we assume, would render a 
judgment against a sheriff and his bonds- 
‘men for damages inflicted upon a third 
person by a deputy in a fight arising out of 
an argument as to which one of them had 
the best coon dog. Beyond question that 
action of the deputy would neither be 
under color of office nor by virtue of of- 
fice. But if a deputy arrest a man with- 
out a warrant or proper statutory authori- 
zation, while he is pretending to act as a 
deputy, numerous courts hold that, by rea- 
son of the deputy’s acting under color of 
office he makes the sheriff and his bonds- 
men liable. Other courts, possibly in the 
numerical minority, hold that as such an 
arrest was not under any warrant or other 
authority, the act was not by virtue of of- 
fice, and hence the sheriff and his bonds- 
men are not liable. This latter is the Ten- 
nessee theory in all reported cases. 

As showing the diversity of opinion, we 
call attention to the fact that in Knowlton 
v. Bartlett, 1 Pick. (Mass.) 271, the Court 
stated that a sheriff was liable for what- 
ever was done by a deputy under color or 
by virtue of office; yet, in Jones v. Van 
Bever, 164 Ky. 80, it is said that the Court 
“from an examination of many authori- 
ties, reached the conclusion that to render 
the sheriff liable, the act of the deputy 
must be done by virtue of his office as 
deputy.” 1 A. L. R. 247. But, in Bond v. 
Ward, 7 Mass. 125, decided twelve years 
before the Knowlton v. Bartlett case, it was 
said that a sheriff is not answerable for 
a default of his deputies unless it be a de- 
fault in executing powers lawfully derived 
from the authority of the sheriff. 1 A. L. 
R. 248. 
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The annotation mentioned contains 
many of the older cases on the subject. 

In the annotation at 102 A. L. R. 188, 
it is said: 

“A few of the cases deny liability 
(against the sheriff) where the act was 
merely done under color of office, but 
the weight of opinion is that the sher- 
iff is liable for the acts of the deputy 
done under color of office,” 


In Clement v. Dunn, 114 Cal. App. 60, 
999 P. 545, the Court said: 


“The true distinction is, we think, that 
liability does not attach unless the act 
complained of is an official act, consti- 
tuting a part, and directly connected 
with the doing, of an official act.” 


Yet an earlier case in Utah (Geros v. 
Harries, 65 Utah, 227, 236 P. 220, 39 A. L. 
R. 1297), contained this: 


. the supposed distinction _ be- 
tween acts that were termed to have been 
committed colore officii or virtute of- 
ficii is as useless in practice as it is ob- 
scure in meaning.” 


It will be seen, then, that the answer 
to the question depends upon the laws of 
the particular state, both rules being sup- 
ported by respectable authority. 

There are numerous cases, pro and con, 
on this subject in the annotation found 
in 116 A. L. R. 1070. The same diversity 
of opinion is found in the later cases as 
in the earlier ones. It would serve no good 
purpose to try to classify the cases, since 
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the practitioner in any state can find the 
authorities in the above annotations; and 
whatever be the law of his state he can 
find that many other courts have followed 
the same principle. 

Some courts hold that if the sheriff and 
his bondsmen are not liable for the acts 
of a deputy done merely under color of 
office then they are not liable for anything 
done by the deputy; and, at least inferen- 
tially, that the public is practically with- 
out a remedy, as the deputy is often a 
person not too well endowed with worldly 
goods and generally makes a bond in favor 
of the sheriff only, so that no private in- 
dividual could sue upon it. 

There are two answers to this: 

(1) A deputy may be guilty of wrongs 
in executing process, or arresting under 
a warrant, or in arresting under a statute, 
giving rise to actions against the sheriff 
and his bondsmen. 

(2) The public does not have any re- 
course to any bond when injured by the 
wrongs of the usual city policeman. No 
court, so far as we know, has felt concerned 
about that lack of remedy. 

It is believed that the sheriff's bondsmen 
should only be held liable for wrongful 
acts of a deputy when he is performing the 
lawful functions of office. To hold them 
liable for any and everything a sheriff or 
his deputy may do under color of office— 
whether in connection with any matter au- 
thorized or not—is casting a very consider- 
able burden on the bondsmen. They there- 
by become practically insurers of the good 
conduct of the sheriff and his deputies, 
both personally and officially. 
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Liability Of Accountants For Negligent Failure 
To Discover Shortages 


L. Warp BANNISTER AND H. GAYLE WELLER 
Denver, Colorado 


N IMPORTANT source of salvage 

to a surety company in a case where 
it has paid a loss under a fidelity bond 
may frequently lie in the possibilities of 
liability on the part of accountants who 
have been employed by the obligee to 
make a regular or routine audit of the 
principal’s accounts and_ have failed in 
such audit to discover a shortage then ex- 
isting. In such cases the lack of privity 
between the surety and the accountants and 
the fact that the accountants are rarely 
guilty of conduct amounting to fraud re- 
duce materially the chance of recovery by 
the surety if it should assert a direct li- 
ability from the accountants to it for dam- 
ages. A failure on the part of the account- 
ants to have discovered a shortage gener- 
ally constitutes negligence, particularly if 
they have undertaken to verify cash and 
bank balances, but without additional fac- 
tors would not constitute fraud. The ques- 
tion then is whether negligent failure to 
discover a shortage causes the accountants 
to be liable for further defalcations occur- 
ring thereafter that would have been pre- 
vented by such discovery, and _ further, 
whether such a liability can be enforced 
by a surety as the subrogee of the obligee 
to whom the surety has_ paid the _ loss 
caused by the principal’s shortage. Al- 
though not numerous, the authorities ap- 
pear to justify the assertion of such claim 
of liability by the surety. 

The difficulties involved in the assertion 
by the surety of a direct contract liability 
are shown by Ultramares Corporation vs. 
Touche, N. Y. Ct. of App. (1931), 255 N. 
Y. 170, 174 N. E. 441. That case involved 
action by one who had loaned money on 
the strength of a balance sheet prepared by 
accountants. Where the accountants knew 
that the report would be shown to others, 
although not knowing who they would be, 
it was held that there could be no action 
for negligent misrepresentation since priv- 
ity of contract did not exist; but that there 
could be an action for fraudulent repre- 
sentation if statements were made without 
knowledge or if based upon such flimsy 
knowledge that their maker could not 
have an honest belief in them. 


This Ultramares decision, one of Justice 
Cardoza’s famous opinions, furnishes a 
very useful authority where more than 
negligence is involved, but even so it of. 
fers scant opportunities to the surety in 
the usual fidelity loss. Even if fraud ex- 
isted in the conduct of accountants who 
failed to report an existing shortage, the 
chances that the surety obtained and ex- 
amined the report of the accountants be- 
fore renewing its coverage for the addi- 
tional period in which added loss was to 
occur, would not be too good. The prac- 
tice of obtaining audit reports before re- 
newing coverage is undoubtedly wise and 
part of the general practice of many com- 
panies, but it often seems to be overlooked 
by a renewing agent, or the report not ob- 
tained until after the renewal has taken 
place. 

Liability of Accountants for Negligence 

Like others who offer professional serv- 
ices to the public, accountants owe a duty 
to possess and use the average skill of their 
profession and are liable in tort for a neg- 
ligent failure to utilize such skill. 


“In those professions which can be 
safely practiced only by persons who 
have been trained thereto, one _practi- 
cing his profession upon others whom 
he accepts as patients or clients is re- 
quired to have the skill normal to the 
average member of the profession.” 


Restatement of Torts, Vol. 2, Sec. 299D. 

“Liability of Accountants — certified 
public accountants constitute a skilled 
professional class and are subject gen- 
erally to the same rules of liability for 
negligence in the practice of their pro- 
fession as are the members of other skill- 
ed professions. Thus, one who represents 
himself as a certified public accountant, 
and accepts employment as such, im- 
pliedly represents that he possesses the 
ability and skill of the average person 
engaged in that branch of skilled labor; 
and if, through lack of proper skill or 
by negligence, he fails to disclose the 
true status of accounts which he is em- 
ployed to audit, he is liable to his em- 
ployer for the damages naturally and 





January, 1951 


proximately resulting from such fail- 
ure.” 


10 Am. Jur. p. 520 Cert. Public Account- 
ants, Sec. 7. 


In Dantzler Lumber and Export Com- 
any v. Columbia Casualty Company, 
(1934) 115 Fla. 541, 156 So. 116, 95 A. L. 
R. 258, the plaintiff surety paid to Dantz- 
ler a loss caused by embezzlement of the 
principal on the surety’s bond beginning 
with the year 1927 and running through 
1931. The principal, a bookkeeper, had 
accomplished his embezzlement by issuing 
checks against bank accounts of Dantzler. 
The plaintiff alleged that the defendant 
accountant audited the books in 1927 and 
thereafter, under a contract with Dantzler, 
and that if he had examined every cash 
transaction and investigated the support- 
ing data, as it was his duty to do, he would 
have discovered the embezzlement in the 
first year, 1927, which would have termi- 
nated the embezzlements; but that he did 
not do so and therefore was chargeable 
with the embezzlements occurring after 
1927. One charge was negligence and an- 
other was that the auditor had certified 
that all record cash receipts had been 
traced directly into the bank deposits and 
all disbursements through the bank ac- 
counts verified, but that this could not 
have been done in fact, and that it con- 
stituted fraud. In this action the surety 
sought discovery of a settlement which had 
been made between Dantzler and the ac- 
countant and sought subrogation pro 
tanto to the rights of the obligee, Dantzler, 
against the accountant. Discovery was 
granted and the court held that the com- 
plaint stated a cause of action against the 
accountant, and held that the surety upon 
payment, was subrogated to the right of 
the obligee against the accountant. It was 
clear that the ground of the decision was 
negligence. 

Thus the court said: 


“The allegations are sufficient to show 
that Ernst & Ernst negligently and frau- 
dulently misrepresented the financial 
condition of the business and the status 
of the account of Dantzler Lumber and 
Export Company in each and every 
of the reports of audits made. Public ac- 
countants and auditors hold themselves 
out to be skilled and competent to per- 
form the duties and services which they 
undertake to perform as accountants 
and auditors, and they are bound in law 
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to perform such services in an accurate 
and skillful manner. When auditors and 
accountants are employed for the pur- 
pose of auditing books and accounts they 
occupy a relation of trust and confidence 
to their employer based upon the su- 
perior knowledge of the business of ac- 
counting and auditing possessed by the 
auditors and accountants. 


“The Bill of Complaint presents a 
case of gross negligence if not of legal 
fraud on the part of the accountants in 
the performance of their services.” 


In National Surety Corporation v. Ly- 
brand, (1939) N. Y. Sup. Ct. App. Div., 
256 App. Div. 226, 9 NYS (2d) 554, the 
plaintiff, surety for a cashier, paid a loss 
caused by embezzlement of the cashier, 
and, as assignee of the obligee, sued three 
firms of accountants for their failure to 
discover shortages in audits made by them 
in prior years, charging each auditor with 
the shortages which accrued after his first 
audit. The complaint charged breach of 
warranty, negligence in the work and frau- 
dulent representations in reports as to fi- 
nancial condition. The shortages had been 
covered by delayed and substituted de- 
posits in some of the 29 different bank 
accounts carried by the obligee; and, when 
audits were made, the shortages were cov- 
ered by “kiting” checks from one bank to 
another on the audit date, resulting in a 
credit at the payee bank on the same day, 
whereas the amount would not be debited 
at the drawee bank until at least a day 
thereafter. Two of the auditing firms ad- 
mitted that their engagement included ver- 
ification of cash whereas one contended 
that he did not undertake to verify the 
bank accounts although his report indi- 
cated no such limitation. 

The trial court dismissed the complaint 
but on appeal, the judgment of dismissal 
was reversed. As to the auditor who did 
not agree to verify bank accounts, the court 
said that his report listed the cash in banks 
and even if the words “verify” and “veri- 
fication” were not used, the fact of veri- 
fication follows from the specific statement 
of the balances and total cash. The court 
said that it is undisputed that cash in bank 
can be verified absolutely and that when 
the auditors accepted the employment, 
even though at a low rate of compensation, 
they assumed the risk of nonperformance 
of contracts contemplating actual verifica- 
tion of cash in banks. The court cited sev- 
eral treatises on auditing: Dicksee’s Man- 
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ual on Accounting (American Edition, 
1909), page 40; Montgomery’s “Auditing 
Theory and Practice” (1912), page 94; and 
Bell and Powelson on Auditing (1924), 
page 71, page 73; all of which call atten- 
tion to the type of embezzlement that was 
involved and show the need for the audi- 
tors to take certain steps to test for the 
type of embezzlement that was taking 
place. 

The court said that the jury could have 
found that the representation that there 
had been a verification of cash, with a pre- 
tended knowledge, when the auditors did 
not know, amounted at least to a construc- 
tive fraud; and that the jury could have 
found negligence: 


“We are, therefore, of opinion that the 
plaintiff established a prima facie case. 
The question of the defendants’ liability 
on the various theories set forth in the 
complaint should have been submitted 
to the jury. It was also for the jury to 
say whether the defendants were liable 
for defalcations subsequent to their au- 
dits, depending upon whether such losses 
could reasonably have been anticipated 
at the time they were engaged in the 
performance of the work.” 


In Rassieur v. Charles, Miss. (1945) 188 
SW (2d) 817, a petition charging that the 
plaintiff was wrongfully induced to sell 
corporate stock, for the purpose of securing 
an off-set against a supposed taxable gain 
on other stock, as a result of the alleged 
negligence of public accountants was held 
to state a cause of action. 


Failure to Discover Shortage as Cause 
of Loss from Further Defalcations 


The extent of the damages recoverable 
for the negligent failure of accountants to 
discover an existing shortage depends upon 
the amount of loss that occurred thereafter. 
If the principal continued with defalca- 
tions that would have been prevented if 
the accountants had discovered the exist- 
ing shortage, then the loss caused by the 
further defalcations is the proximate result 
of the accountants’ negligence. 


“If the realizable likelihood that a 
third person may act in a particular man- 
ner is a hazard or one of the hazards 
which makes the actor negligent, such an 
act, whether innocent, negligent, inten- 
tionally tortious or criminal does not pre- 
vent the actor from being liable for harm 
caused thereby.” 
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Restatement of Torts, Vol. 2, Sec. 199. 
Dantzler Lumber and Export Company 
v. Columbia Casualty Company, supra. 


National Surety Corporation v. Lybrand, 
supra held that the jury might so decide. 


In U. S. F. & G. v. Citizens Bank, U. S. 
D. C., N. M. (1924) 13 Fed. (2d) 213, false 
reports by a depository bank, which aided 
a county treasurer in concealing embezzle- 
ment, were held to be a proximate cause 
of loss to the County through subsequent 
embezzlements of the treasurer. 


Surety Subrogated to Rights of Obligee 
Against Third Persons Including 
Negligent Accountants 


Upon payment of the loss under a fidel- 
ity bond the surety is subrogated to the 
rights of the obligee including rights 
against third persons, other than the prin- 
cipal, including negligent accountants who 
contributed to cause part of the loss by 
failure to discover early shortages and thus 
prevent subsequent loss. 


“Where the duty of the principal to 
the creditor is fully satisfied, the surety 
to the extent that he has contributed to 
this satisfaction is subrogated (C) to the 
rights of the creditor against persons 
other than the principal whose _negli- 
gence or willful conduct has made them 
liable to the creditor for the same de- 
a 
Restatement of Security, Sec. 141. 


Dantzler Lumber and Export Company 
v. Columbia Casualty Company, supra, 
held that the surety was subrogated to the 
rights of the obligee against the account- 
ants in spite of the obligee’s attempted set- 
tlement with the accountants. 

Martin v. Federal Surety Company, 8th 
CCA (1932) 58 Fed. (2d) 79. The surety 
for the holder of a state timber permit had 
paid on its bond for failure of the princi- 
pal to pay for timber which he had cut. 
It was held that the surety was entitled 
by subrogation to the obligee’s rights to 
sue a third person who knowingly or neg- 
ligently had bought the timber, and the 
court said: 


“It is fairly settled in this circuit by 
the decisions we have referred to that 
where subrogation is sought by a surety 
to the rights of the original creditor as 
against third parties, there must have 
been either participation in the original 
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wrongful act or negligence on the part 
of the third party sought to be charged. 
But it is not necessary that such negli- 
gence be culpable or gross.’ 


Fourth National Bank of Tulsa v. Board 
of Commissioners, Okla. (1939) 95 Pac. 
(2d) 878: 


“The surety of a public officer of a 
state or political subdivision thereof who 
has made good a loss occasioned by the 
principal’s default or misconduct may 
be subrogated to the rights of the obligee 
against third persons, if the equities in 
favor of the surety are superior to those 
of the third person against whom sub- 
rogation is sought.” 

Fidelity and Deposit Company v. Ather- 
ton, N. M. (1943) 144 Pac. (2d) 157 held 


that a surety could not exercise, by subro- 
gation, a city obligee’s right against an au- 
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ditor where the surety had failed to pur- 
sue an easier remedy against the princi- 
pal, the surety having taken a note from 
the principal and having failed to collect 
fully on the note in spite of the fact that 
security had been given for it. 
Conclusion 

The case last cited indicates  circum- 
stances which may be felt by a court to 
alter the equities which otherwise would 
stand in favor of the surety as against the 
negligent accountants. Apart from such 
circumstances it appears both logical and 
proper that the rights of the surety by 
subrogation should include the right to re- 
cover from negligent accountants the dam- 
ages proximately caused by them, and that 
such damages should be measured by sub- 
sequent loss which due care and skill on 
the part of the accountants would have 
prevented. 
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The Exclusive Remedy Theory Of The Workmen’s 
Compensation Laws ’ 


A. L. PLUMMER 
Kansas City, Missouri 


LL OF OUR workmen’s compensa- 

tion laws are creatures of statutory 
action. All of them are in derogation of 
or a departure from the common law or 
the civil law, as in Louisiana. The theory 
upon which the workmen’s compensation 
acts of our several states were adopted was 
to give a more humanitarian and econo- 
mical system of compensation to the in- 
jured workmen or their dependents in case 
of death; and to provide a speedy and 
inexpensive method by which such com- 
pensation might be paid to such employees 
or their dependents, all of which would 
be more in harmony with modern meth- 
ods of industry. New rights, new reme- 
dies and new procedural methods were 
given and adopted by the various legisla- 
tive bodies of our country to make this 
new system of compensation for injured 
workmen properly function. The employee 
and his beneficiaries gained these benefits 
by making a sacrifice of the old common 
law and some statutory privileges in the 
covered cases. In this exchange of benefits 
the exclusive remedy theory arose. The Su- 
preme Court of Minnesota clearly stated 
the proposition in the case of Hyett v. 
Northwestern Hospital for Women and 
Children. (180 N. W. 552). I quote from 
that opinion: 


“The whole scheme of our statute is 
one of reciprocal concessions by employ- 
er and employee. . . . In return for the 
required payment of compensation for 
the accidental injury . . . the employer 
is protected from the suit at law for the 
negligent injury. Thus we have the re- 
ciprocal yielding and giving up of rights 
existing at common law for the new and 
enlarged rights and remedies given by 
the Compensation Act. . . . If the com- 
pensation so provided is deemed inade- 
quate or that the act should be made 
to include all or any of the common-law 
elements or ingredients of relief found 
in the negligence law, the change should 
come about by legislation and not by 
rule of court.” 


No state or country has adopted a com- 
plete comprehensive workmen’s compensa- 


tion law. Since the first compensation law 
became effective in the United States in 
1908, the legislatures and the judiciaries 
of our several states have set up this new 
theory of compensation for injured work- 
men in some limited form. As a result, 
many of the old common law and civil 
law rights and remedies have remained un- 
impaired. The judiciary of our land have 
found their task most difficult in rendering 
decisions in some cases where there existed 
an apparent conflict between the man- 
dates of a workmen’s compensation law 
and some other statutory enactment. Advo- 
cates at the Bar and many of our citizens 
have been disappointed and alarmed at 
times at those decisions, feeling that the 
rule of right should have been declared by 
the legislature and not pronounced by the 
court. There is a school of thought that 
this situation prevails more and more to- 
day. The field of study on the selected sub- 
ject is so comprehensive that I shall only 
be able to cite a few instances and cases 
where the exclusive remedy theory in our 
workmen’s compensation laws has_ been 
suspended or abrogated by some court de- 
cision. 

LONGSHOREMEN’S ACT: The perti- 
nent part of “The Exclusiveness of Liabil- 
ity Section” of the Longshoremen’s and 
Harbor Workers’ Compensation Act is: (I 
quote): 


“The liability of an employer _pre- 
scribed in section 904 of this chapter 
shall be exclusive and in place of all 
other liability of such employer to the 
employee, his legal representative, hus- 
band or wife, parents, dependents, next 
of kin and anyone otherwise entitled to 
recover damages from such employer at 
common law or in admiralty on account 
of such injury or death. ...” (33 U. 5. 
C. A.—Sec. 905). 


On April 1, 1949 the Court of Appeals 
of Maryland held that a negligent party 
could not implead a negligent employer as 
a defendant in an action by the injured 
employee who had previously received com- 
pensation under this Longshoremen’s Act. 
The facts of that case were: Ches Williams 
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was an employee of Rukart ‘Terminals 
Corp. and was hit by a grab bucket while 
working in the hold of a vessel moored at 
the pier of Standard Wholesale Phosphate 
and Acid Works in Baltimore by the al- 
leged concurrent negligent acts of both 
parties. A part of the opinion states: (I 
quote): 


“We think the appellant falls squarely 
within the definition of ‘anyone other- 
wise entitled to recover damages from 
such employer at law or in admiralty on 
account of such injury.’ It follows that 
his right to indemnity or contribution 
is foreclosed by the Act, and hence the 
employer cannot be impleaded. To hold 
that an employer under a compulsory 
compensation act can be sued indirectly, 
as proposed here, is like opentng a hole 
in a dike. It destroys the basic principle 
of compensation.” (Standard Wholesale 
Phosphate & Acid Wks. v. Rukart Tmnls. 
Corp. 65 Atl. 2d 304. Also see: Porello 
v. U. S.—1946—153 Fed. 2d 605). 


The court went on to say that it did 
not attempt to decide in this decision the 
limit of recovery under the comparative 
negligence rule, or the right of reimburse- 
ment by the employer. It does appear that 
the court held firmly to the exclusive rem- 
edy theory. 

On November 7, 1949 the United States 
Court of Appeals for the Second Circuit 
at New York held that the alleged negli- 
gent third party could implead the negli- 
gent employer in an action by the injured 
employee who had previously been paid 
benefits under the Longshoremen’s Act. 
Rich was an employee of Pyrate Tank 
Cleaners, Inc. The injured fell from a 
Jacob’s ladder while working on the SS 
William Crompton, a vessel owned and 
operated by the United States and moored 
at Pier 35 in Brooklyn, N. Y. After re- 
ceiving his compensation this action 
against the United States was filed. The 
court briefly said: (I quote): 


_ “Since the United States, if held liable 
in this suit, could sue the libelant’s em- 
ployer for indemnity despite the provi- 
sions of the Longshoremen’s and Harobr 
Workers’ Compensation Act, we can per- 
ceive no sound reason why it should not 
be allowed to accomplish the same re- 
sults by way of impleading the employer 
in this action.” (Rich vy. United States, 
et al, 177 Fed. 2d 688). 
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The court cited in support of its posi- 
tion the cases of Burris v. American Chicle 
Company (120 Fed. 2d 218), also a second 
circuit decision, and Westchester Lighting 
Company v. Westchester County Small Es- 
tates Corporation. (15 N. E. 2d 567). The 
latter was a decision of the New York 
Court of Appeals that will be discussed in 
another paragraph. All three decisions con- 
curred in this same principle of law and 
procedure. It is a departure from the ex- 
clusive remedy theory, but some conclude 
that it was a rule of expediency, in that 
it avoided another action by third party 
against employer. The adverse school of 
thought is that such a right should be 
declared by an act of Congress and not by 
a court judgment. 

On May 29, 1950, the United States 
Court of Appeals for the District of Co- 
lumbia decided that a wife could sue an 
employer for loss of consortium and im- 
paired standard of living. The husband 
had been paid compensation under the 
Longshoremen’s Act for his injury. Judge 
Clark succinctly wrote: (I quote): 


“It would be contrary to reason to 
hold that this Act cuts off independent 
rights of third persons when the whole 
structure demonstrates that it is designed 
to compensate injured employees or per- 

. sons suing in the employee's right on 
account of employment-connected  dis- 
ability or death. It can hardly be said 
that it was intended to deprive third 
persons of independent causes of action 
where the act does not even purport to 
compensate them for any loss.” (Hitaf- 
fer v. Argonne Company, Inc.) 


Seriously we would inquire if the wife 
had a cause of action for her stated loss, 
and if it were not barred by the clear lan- 
guage of the quoted part of the Act. (27 
American Jurisprudence—Sec. 514, p. 114 
and 41 Corpus Juris Secundum-Husband 
and Wife, Sec. 404, The Insurance Law 
Journal, June, 1950, 71 C. J., p. 1520). 


STATE COMPENSATION LAWS: The 
courts in New York have been the leaders 
in making a substantial departure from the 
exclusive remedy theory of the workmen's 
compensation law. On May 24, 1938 the 
Court of Appeals of New York, ‘in the 
previously mentioned Westchester Light- 
ing Company case held that the third party 
could sue the negligent employer in an 
action by a legal representative of the de- 
ceased employee for his injury and death. 
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Section Eleven of the New York Act on 
the exclusiveness of remedies is practically 
the same as the Longshoremen’s Act. In 
that case the employees of Westchester 
County Small Estate Corp. negligently 
broke a gas pipe maintained by Westches- 
ter Lighting Company in a public high- 
way, then negligently enclosed the point 
of fracture within a tile drain laid by 
them. The gas escaped into a nearby house 
and there asphyxiated John Haviland, 
their employee. The only error charged 
against Westchester Lighting Co. was the 
failure to discover the escaping gas from 
their pipes by proper inspection. ‘The legal 
representative of the deceased employee 
obtained a judgment against Westchester 
Lighting Company and after paying it 
started this action for indemnity against 
the employer. Section Eleven was the de- 
fense. The court overruled it and allowed 
recovery. Chief Judge Crane wrote a very 
vigorous dissenting opinion. I quote from 
it: 

“Plaintiff, however, takes the position 
that the basis of this action is the breach 
of an implied contract of indemnity; and 
this is not an action to recover damages 
‘on account of such death or injury.’ As 


has been pointed out, the workmen’s 
compensation law abrogated one system 
and set up a new one in its place. That 
law prescribes certain definite rights, 


remedies and liabilities, and provides 
that the liability of an employer so pre- 
scribed shall be exclusive. . . . What has 
been done in this case is a violation of 
the statute under this constitutional pro- 
vision, for it makes the employer liable 
indirectly in an amount which could not 
be recovered directly. . . . In other words, 
the representative received a large sum 
of money through a negligent action 
from the employer merely because the 

money passes through the hands of a 

third party; and yet all concede that the 

employer is not liable to the represent- 
ative. To me this is mere sophistry.” 

In California a domestic employee step- 
ped out of a business office of her employ- 
er to close a window. While performing 
this task her employer backed an automo- 
bile into her causing injuries. The auto- 
mobile was owned by a Mr. Warnock and 
operated by the employer with the owner’s 
consent. After collecting under the Work- 
men’s Compensation Law, the employee 
sued the owner of the automobile under 
the vicarious liability section of the Ve- 
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hicle Code. The owner of the automobile 
impleaded the employer as co-defendant— 
a right given in the vehicle code. The Su- 
preme Court of California held the owner 
of the automobile responsible in damages 
on the imputed negligence theory and that 
the owner-bailor may recover from the 
employer-bailee the amount of judgment 
less compensation paid. Baugh v. Rogers 
(148 P. 2d 633). Three judges dissented. 
Their conclusions were that the action of 
the majority of the court abrogated the 
exclusive remedy of the California Work- 
men’s Compensation Law and suggested 
that the employee be allowed to recover 
only against the employer under the com- 
pensation law. (152 A. L. R. 1043). 

On March 7, 1950 the United States 
Court of Appeals, Eighth Circuit, rendered 
a decision in the case of American District 
Telegraph Company  v. Kittleson (179 
Fed. 2d 946) allowing the third party to 
implead the employer and file a third 
party complaint against the employer un- 
der Rule 14 of the Federal Rules of Civil 
Procedure. The facts were that the Ameri- 
can District Telegraph Company executed 
a contract with Armour and Company at 
Mason City, lowa to repair an automatic 
signal system in their plant. In doing the 
work employee Cunningham of the Tele- 
graph Company fell through a skylight in 
the roof of the plant and fell upon Kittle- 
son, an Armour employee. Kittleson col- 
lected benefits under the Iowa Workmen's 
Compensation Law and then sued the 
Telegraph Company. Armour moved. to 
dismiss the motion to implead them as 
co-defendant and to dismiss the third party 
complaint. The District Court sustained 
the motion and after judgment by Kittle- 
son, the Telegraph Company appealed. 
Case was reversed and remanded to be 
tried on the merits of fault under the third 
party complaint. Armour and Company) 
cited the case of Fidelity and Casualty 
Company v. Cedar Valley Electric Com- 
pany (174 N. W. 709) in support of its 
contention that the Iowa Workmen’s Com- 
pensation Law was the exclusive remed) 
against them. That case of the Iowa Su- 
preme Court did hold that the claim for 
subrogation against the third party by 1n- 
jured employee could not be defeated be- 
cause of the negligence of the employer. 
No other Iowa case was found exactly in 
point. 

It has been held in many jurisdictions 
that where an employer pays compensa 
tion and attempts to exercise its so-called 
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subrogation rights against some negligent 
third party for injuries to the employee, 
that the employer “stands in the shoes of 
the employee” and prosecutes the claim on 
the theory of a trustee of an express trust. 
The courts have refused to sustain the 
contributory negligence defense in those 
actions—for to do so would defeat the prob- 
able recovery of the employee beyond the 
compensation paid by employer. (General 
Box Co. v. Missouri Utilities Co., 55 S.W., 
2d, 442 and Davison v. Ely Const. Co., Kan- 
sas, 218 P. 2d, 219). 

A closer study of the cases cited allow- 
ing a common law or statutory recovery 
against the employer by a third party is 
done under the guise of a justifiable legal 
theory that the alleged third party had 
an unimpaired right of contribution or 
indemnity. The right of contribution be- 
tween joint tort feasors did not exist at 
common law and many of the states follow 
that rule. (18 C. J. S., p. 14). We may 
propose the theory of law in some juris- 
dictions that a settlement with an employ- 
er by accepting an award may have the 
result of releasing the other joint tort fea- 
sor of liability to the employee. ‘To do so 
would leave nothing for the employer to 
become subrogated to as against the third 
party joint tort feasor. Since there is no 
right of contribution among joint tort fea- 
sors, the employer has no remedy. This 
theory would not apply to a sole third 
party tort feasor. The rule of the federal 
and some state courts allowing the third 
party to implead the employer gives con- 
venient opportunities to a liberal court to 
abrogate the exclusive remedy theory in 
some of these joint tort feasor cases. The 
employer may waive the right of immunity 
and that is best demonstrated in actions 
on contracts for indemnity. (42 C. J. S., 
p. 564). 

The past and present attacks on the ex- 
clusive remedy theory are legion. Some of 
these attacks are actions by parents for 
loss of services of a lawfully employed 
minor (Hilsinger v. Zimmerman Steel Co., 
lowa, 187 N. W. 493 and Zarba v. Lane, 
(Mass.), 76 N. E. 2d, 318); by a husband 
for the loss of consortium of injured wife 
(Holder v. Elms Hotel Co., (Mo.), 92 S. W. 
2d. 620); and actions for malpractice on 
employer selected doctors (Crab Orchard 
Improvement Co. v. Chesapeake & O. Ry. 
Co., W. Va., 115 Fed. 2d, 277). But it might 
properly be concluded that the weight of 
Judicial opinion in the United States is 
‘0 protect and defend the exclusive remedy 
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theory in the Workmen's Compensation 
Laws for the benefit of the employee, em- 
ployer and the system of compensation. A 
list of states and decisions so holding are 
given herewith for any required study. 

COVERAGE: It seems necessary to say 
something about adequate insurance cov- 
erage for the employers who must bear 
the financial responsibility of these 
changes in our laws. “The Standard Work- 
men’s Compensation and Employers’ Li- 
ability Insurance Policy” was designed to 
give proper coverage to the employers for 
injury by accident to employees that were 
provided for under a workmen’s compen- 
sation law or to indemnify the employer 
against loss by reason of the liability im- 
posed upon him by law for damages on 
account of such injuries to his employees 
legally employed. Until 1937 the insur- 
ance industry thought that this policy 
adequately covered the risks of the em- 
ployers for accidents to their employees. 
That year the New York Court of Appeals 
held that a similar policy issued by the 
United States Fidelity and Guaranty Co. 
did not cover the liability of an employer 
in one of these employee-third party-em- 
ployer actions. (Treadwell Co. v. U. S. F. 
& G. Co., 9 N.E., 2d, 818). Serious consider- 
ation was then given the issue. Finally in 
1945 the Governing Committee of the Na- 
tional Bureau of Casualty and Surety Com- 
panies adopted an amendment to the 
standard endorsement known as Para- 
graph Ten or the “Liability Over Endorse- 
ment.” It added coverage to Paragraph 
One (b) of the policy. The part of it perti- 
nent to this discussion is: (I quote): 


“Obligations of the policy are 
limited to the liability imposed by law 
upon this Employer for negligence but 
specifically exclude any liability assumed 
by this Employer under any contract 


So, the standard policy with this endorse- 
ment gives full coverage, except for obliga- 
tions arising out of contracts. This contrac- 
tual liability can be adequately covered by 
modifying the previously stated endorse- 
ment or add an endorsement to the pub- 
lic liability policy specifically identifying 
the contract obligation and_ particularly 
the hold harmless or full indemnity clause. 
Then a waiver of employer’s subrogation 
rights endorsement is added to the Stand- 
ard Compensation policy. There is no 
blanket contract endorsement coverage. 
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Each contract obligation must be identi- 
fied and insured. Some of these contracts 
are known as side tract agreements, leases, 
bonds, easements and many other forms. 
It is the fortunate employer who has re- 
tained the right kind of insurance coun- 
selor to adequately underwrite his risks. 
It is the alert claims representative who 
properly verifies the coverage before he ob- 
ligates his client to the payment of a claim. 
CONCLUSIONS: My remarks on this 
ect are not to condemn or praise the 

pow al of the workmen’s compensation 
laws who injected this exclusive remedy 
theory. My purpose is to tell you what is 
happening to it today by judicial decree. 
To the adjusters and attorneys who handle 
the compensation and liability claims I 


would urgently suggest that they timely 
study to know their rights of contribution, 
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indemnity and subrogation plus the dan- 
gers of added liability where the judiciary 
overrules the exclusive remedy theory. 
Each case shall be decided on its own 
merits. But you may never know the merits 
of your case unless you thoroughly investi- 
gate the facts about it and the rule of right 
that governs it in the jurisdictions where 
it is handled. With my good correspond- 
ent J. Hertz Brown, Esquire, of Spartan- 
burg, South Carolina I would like to con- 
clude: “We should all keep in mind that 
the present American social establishment 
is somewhat experimental, as all changing 
society must be, that the servicing law is 
therefore in a state of flux, and that until 
we see and can realize the ideal, the mom- 
entary device is likely to be the result of 
a choice between two evils, or at best two 
approximations to the ideal.” 


EXCLUSIVE REMEDY THEORY UPHELD 


State 
Alabama 
Arkansas 
Connecticut 
Florida 
Georgia 
Idaho 
Illinois 


Nall v. 


Minchew v. Houston 
Gifford v. Nottingham 


Barrett v. Tull - 


Hilsinger v. Zimmerman Steel Co... 
F. & C. Co. v. Cedar Valley Elec. Co. ‘ 
Hoffman v. Cudahy Packing Co... 
Johnson v. Frankfort & Cincinnati__._____ 
Ross v. Cochran & Franklin Co. 


Kentucky 
Louisiana 

Atchison v. May. 
Maryland 


Citation 
Alabama Utilities Co. 
Hagger v. Wortz Biscuit Co. 
Zimmerman v. MacDermid 
Brickley v. Gulf Coast Const. Co. 


Will v. Wicker Park Ave. Bldg...___ 


138 So. 411 
196 S. W. 2d 1 
34 A. 2d 698 
14 So. 2d 265 
18 S. E. 2d 487 
193 P. 2d 831 
58 N. E. 2d 296 
_..37 N. E. 2d 574 
_....187 N. W. 493 
_.174 N. W. 709 
167 P. 2d 613 
197 S. W. 2d 432 
122 So. 141 
_.5 So. 2d 182 


Baltimore Transit Co. v. ‘State- -Use- -Schriefer__39 A. 2d 858- 


156 A. L. R. 467 


Utley v. Taylor & Gaskin 

Morris v. Ford Motor Co. 

Breimhorst v. Beckman - 

Hoeder v. Elms Hotel Co 

Wors v. Tarlton 
ee Aleksich v. Ind. Acc. Fund... 
Jones v. Rossbach Coal Co. _. 
Graham v. City of Lincoln 
Rumbolo v. Erb - 


Michigan 


Minnesota 
Missouri 


Montana 
Nebraska 


New Jersey 

New York -. 
Oklahoma 

South Carolina Cummings v. McCoy 


_% S$. W. 
we es 
..264 N. 


..Murphy v. Rochester Tel. Co. 
Mid-Continent Pipe Line Co. v. Wilkerson _. 
: ......1 §. E. 2d 222 





Tennessee ____________ Bristol Tel. Co. v. Weaver. 


9 N. W. 2d 842 
....31 N. W. 2d 89 
..35 N. 


W. 2d 719 
92 S. W. 2d 620 
2d 1199 
2d 1016 
W. 877 
183 N. W. 569 
20 A. 2d 54 

203 N. Y. S. 669 
193 Pac. (2d) 586 
243 S. W. 299 

2d 451 


Texas West Texas Utilities Co. v. Renner. 53 S. W. 
Virginia _.Nolde Bros. v. Chalkley___._-_....35 S$. E. 2d 827 
Washington sini Pearson v. Aluminum Co 161 P. 2d 169 





West Virginia 


Makarenko v. Sout —___E EE. Z 





Wisconsin —.....Britt v. Buggs 


55 S. E. 2d 88 
230 N. W. 621 
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Impleader Of Casualty Insurance Companies In New York State 


MorcGan F. BIssELLE 
Utica, New York 


N ITS Twelfth Annual Report (1946) 
the Judicial Council of the State of 
New York recommended ‘a comprehen- 
sive revision of the practice relating to 
bringing additional parties into a pending 
action” (p. 45). The recommendation was 
based upon an exhaustive study (pp. 163- 
232). At the next session of the New York 
State Legislature the recommendations of 
the Judicial Council relative to this sub- 
ject were adopted and the resulting statute 
amending the Civil Practice Act was signed 
by the Governor (Laws of 1946, Chapter 
971, effective September 1, 1946). 

Prior to this amendatory legislation the 
New York Courts had refused to permit 
impleader of an insurance company which 
had denied liability under its policy. The 
Judicial Council states in its report at page 
201: 

“ * * * The scope of the judi- 
cial discretion, under the proposed new 
statute, would remain as broad as it is 
now or perhaps, would be even broader 
since the court under subdivision 4 of 
proposed new section 193-a could dis- 
miss the third-party action at any stage 
of the action, or make other orders con- 
cerning the proceedings to prevent un- 
reasonable delay, prejudice, confusion of 
the issues or undue complication of the 
trial.” 


A foot note at the end of the above quo- 
tation reads as follows: 


“Fear of prejudice has led the courts 
generally to deny an application to bring 
in an insurance company. Jacobs v. Pel- 
legrino, 154 Misc. 651, 277 N. Y. Supp. 
654 (Sup. Ct. Franklin Co. 1935), refus- 
ing impleader of an insurance company 
which denied its liability under the pol- 
icy. Accord: Kromback v. Killian, 215 
App. Div. 19, 213 N. Y. Supp. 138 (2nd 
Dep't 1925). Cf. Butera v. Donner, 177 
Misc. 966, 32 N. Y. Supp. (2d) 633 (Sup. 
Ct. Niagara Co. 1942) and cases cited 
there. Similar English practice, 1 Moore, 
/60. Assuming that the policy of the New 
York courts expressed in the cases cited 
above remain unchanged, an insurer 
sued by a defendant under proposed new 


section 193-a could move to dismiss the 
third-party complaint pursuant to sub- 
division 4 of the proposed new section 
on the ground of prejudice.” 


Nevertheless concern was expressed by 
members of the bar conversant with insur- 
ance law and practice that the amend- 
ments would open the door to impleading 
a casualty insurance company in litigation 
between the injured party and the insured. 
A study of the New York cases decided 
since the effective date of the amendatory 
legislation discloses that such concern was 
not unfounded. 

The question seems to have been raised 
bor the first time after the statutory amend- 
ments in Remch v. Grabow (193 Misc. 731; 
70 N. Y. S. (2d) 462), decided by Supreme 
Court, Kings County, on March 29, 1947. 
The insurer disclaimed under an automo- 
bile liability policy. The injured person 
brought an action against the insured who 
served a third party complaint on the in- 
surer. A motion to dismiss the third party 
complaint was denied if there was to be 
a non-jury trial. If there was to be a jury 
trial, the third party claim was severed and 
directed to be tried separately and after 
trial of the main issue. The opinion of 
Mr. Justice Cuff states in part (pages 732- 
734; 463-464): 


“There are no exceptions specifically 
enumerated in the new law (Sec. 193-a). 
The relief provided thereby applies to all 
cases where a third party ‘is or may be 
liable to him’ [defendant] for all or 
part of the plaintiff's claim against him’ 
if such claim is ‘related to the main ac- 
tion by a question of law or fact com- 
mon to both controversies, but need not 
rest upon the same cause of action or the 
same ground as the claim asserted 
against the third-party plaintiff’ (Sec. 
193-a, subd. 1). (That awkward expres- 
sion ‘third-party plaintiff’ simply means 
defendant). The situation at bar fits the 
formal requirements of the statute per- 
fectly. 

“This laudable effort of the Legisla- 
ture to bring before the court at one 
time for complete disposition, conflict- 
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ing related claims among multiple liti- 
gants was a thrust in furtherance of a 
speedy less expensive administration of 
justice without prejudicing or incon- 
veniencing any litigant beyond the just 
exigencies of the situation. I am confi- 
dent that it was not intended that that 
practical justice which has characterized 
our jurisprudence for generations should 
be forsaken. Should these two controver- 
sies—plaintiff’s claim against the defend- 
ant for damages and defendant’s to hold 
to its contract the insurance company— 
come on for trial at the same time, the 
jury would know there was insurance 
(if it resolved that issue against the li- 
ability company) and that defendant 
would not have to pay a verdict found 
for plaintiff. The cases are legion that 
such knowledge by the jury is preju- 
dicial. 

“Regardless of the fact that insuring 
against accident by automobile owners 
is widespread and actually required by 
law in certain special instances; regard- 
less of the fact that the jurors themselves 
own cars and carry insurance; not over- 
looking the current observations of some 
lawyers and some jurists ‘that everybody 
knows that defendant is insured’ and re- 
gardless of the disinclination of judges 
and even defendants’ lawyers (liability 
company attorneys) to bring about a mis- 
trial following the disclosure before the 
jury that the defendant ‘is insured,’ 
countenancing a practice which boldly 
opens the door to lay bare before the 
jurors who are to assess the damages 
growing out of an accident the cold and 
perhaps inspiring information that there 
is ‘insurance in the case,’ just because 
the liability company has seen fit to re- 
fuse to submit to a fraud or a noncom- 
pliance with its insurance contract, is 
such a radical departure from the prin- 
ciple of fairness which has marked our 
jury trials in the past that I do not think 
that our lawmakers, in the absence of a 
direct command, intended to set up such 
a dangerous and unfair practice by the 
new law. It is my view that subdivision 
4 of section 193-a establishes the author- 
ity to prevent such a miscarriage of jus- 
tice. It provides that the court ‘in its dis- 
cretion, may dismiss a third-party com- 
plaint * * * order a separate trial of the 
third-party claim or of any separate is- 
sue thereof, or make such other orders 
concerning the proceedings as may be 
necessary to further justice or conven- 
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ience.’ Hence, where the two claims fit 
the requirements of the statute, ‘to fur- 
ther justice or convenience’ the court js 
empowered to reject the plan to try those 
two claims before one jury. 


“Throughout this discussion I have as. 
sumed that there is to be a jury trial. 
The papers do not reveal that informa- 
tion. If there is to be a nonjury trial all 
of the objections to trying the two is- 
sues at once may be disregarded and the 
spirit of the new legislation, to wit, to 
speed up litigation, be permitted to pre- 
“are” 


Under practically identical facts a con- 
trary result was reached in Chizik v. Fuchs 
(193 Misc. 297; 76 N. Y. S. (2d) 437), de- 
cided by City Court, Kings County, on 
December 9, 1947. The motion to dismiss 
the third party complaint was granted “on 
the law and in the exercise of discretion, 
pursuant to the provisions of section 193-a 
of the Civil Practice Act.” In the opinion 
it is said (pp. 297-298; 438): 


“In the opinion of the court, this sec- 
tion does not contemplate a suit over 
against a nondefending insurance com- 
pany on its contractual liability to the 
defendant. The issues are wholly unre- 
lated. The gravamen of the tort action 
is the negligence of the defendant. The 
suit over concerns itself with the con- 
tractual relationship between the defend- 
ant and the insurance company. In the 
tort action the issue is the circumstances 
of the accident. In the contract action 
the issues would involve construction of 
the policy, determination of reasonable 
value of attorney’s services rendered, and 
any other issues bearing upon the liabili- 
ties under the policy. It is obvious also 
that the ultimate liability of the insur- 
ance company under the policy could 
not be determined at the time of the 
trial of the tort claim, since additional 
counsel fees and costs and expenses may 
be incurred on appeal, retrials, or other 
eventualities which could not be contem- 
plated by the jury on the trial of the 
underlying tort issue. It is also obvious 
that the merger of the issue on the con- 
tract with that of the tort claim would 
necessarily be to the prejudice of the 
third party defendant, since the jury 
might be inclined to allow a_ recover) 
against the defendant on the tort liabil- 
ity if it knew that he could then pass 
on the result to the insurance company 
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for final payment. The attempt to im- 
plead the insurance company, therefore, 
should be resisted in the interest of jus- 
tice in view of the obvious prejudice 
which would result by an attempt to 
have one jury pass upon these two is- 
sues. 


The next case to present the question 
was Litman v. Garfinkle (193 Misc. 256; 
81 N. Y. S. (2d) 296), decided by Supreme 
Court, Kings County, on May 13, 1948. In 
that case defendant was sued on the the- 
ory of liability that her failure as a land- 
lord to supply adequate heat caused the 
plaintiff to contract broncho-pneumonia. 
Apparently the defendant’s liability in- 
surer disclaimed. The defendant served a 
third party complaint and the insurer 
moved to dismiss on the grounds (1) that 
the terms of the insurance policy prevented 
such action at the time and (2) that the 
insurer would be prejudiced if the im- 
pleader were permitted. The Court stated 
that the second objection was met by the 
fact that a jury trial had been waived. 
However, the first objection was held to 
be sufficient and the motion was granted. 
The provisions relied on are those to be 
found in the condition of the standard 
form liability policies entitled “Action 
Against Company.” The opinion sets them 
forth as follows, the emphasis being that 
of the Court (pp. 257-258; 297-298): 


“‘No action shall lie against the Com- 
pany unless, as a condition precedent 
thereto, the Assured shall have fully com- 
plied with all of the terms of this Pol- 
icy, nor until the amount of the As- 
sured’s obligation to pay shall have been 
finally determined either by judgment 
against the Assured after actual trial, or 
by written agreement between the As- 
sured, the claimant and the Company. 


““‘Any person or his legal representa- 
tive who has secured such judgment or 
written agreement shall thereafter be en- 
titled to recover under the terms of this 
Policy in the same manner and to the 
same extent as the Assured. Nothing 
contained in this Policy shall give any 
person or organization any right to join 
the Company as a co-defendant in any 
action against the Assured to determine 
the Assured’s liability. Bankruptcy or in- 
solvency of the Assured or of the As- 
sured’s estate shall not relieve the Com- 
pany of any of its obligations hereunder’ 


(italics added). 
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“The statutes relating to impleader 
deal with a procedural device, designed 
as a convenience to litigants and the 
courts, but not involving matter of fun- 
damental public policy. No reason is ap- 
parent why resort to them cannot be 
waived, and that, in substance, is what 
the parties to the insurance contract 
have done under the provision above 
quoted.” 


In J. A. Ewing & McDonald, Inc. v. Mu- 
nicipal Warehouse Company, Inc. (193 
Misc. 173; 81 N. Y. S. (2d) 559), decided by 
City Court, New York County, on July 
12, 1948, the plaintiff pleaded a cause of 
action for breach of a contract of storage, 
alleging that the defendant negligently 
cared for the property so that it was not 
returned to plaintiff. The insurer had is- 
sued to defendant a policy of warehouse- 
man’s insurance but had disclaimed liabil- 
ity under the policy. The motion to dis- 
miss the third party complaint was de- 
nied. The Court admitted familiarity with 
the decision in Chizik v. Fuchs (supra) but 
held it to be distinguishable on the ground 
that in the Chizik case there was sought a 
merger of a tort claim with a contract claim 
whereas in the Ewing case there was no 
tort action. Therefore “the Court cannot 
see how any prejudice can result from a 
merger of the issues” (p. 175; 561). 

Next in chronological order is Judy Neg- 
ligee, Inc. v. Portnoy (194 Misc. 508; 89 
N. Y. S. (2d) 656), decided by City Court, 
New York County, on January 18, 1949, 
Plaintiff sued for loss of merchandise while 
in the custody of defendant, a bailee. The 
defendant carried insurance covering such 
a loss but apparently the insurer had dis- 
claimed liability. A motion by the insurer 
to dismiss the third party complaint was 
denied, the Court saying (pp. 510-511; 657- 
658): 


“* * * ‘The insurance company con- 
tends that any action against it is pre- 
mature and therefore has sought to dis- 
miss the third party complaint. It bases 
such contention upon the following pro- 
vision of the policy of insurance: ‘No 
action shall lie against the Company to 
recover for any loss and/or expense re- 
sulting from any claim or claims upon 
the Assured for damages and claimed to 
be covered by this policy, unless it shall 
be brought to recover for loss and/or ex- 
pense, the amount of which shall have 
been definitely determined (a) by final 





Page 40 


judgment after trial of the issue in an 
action against the Assured or (b) by 
agreement of the parties made with the 
written consent of the Company, nor, in 
either event, unless it shall be brought 
within one year after such determina- 
tion.’ 


“I think this provision, reasonably 
construed, means merely that there may 
be no recovery against the assurer except 
on the basis of a final judgment against 
the assured or unless the claim has been 
liquidated by agreement of the parties 
with the consent of the assurer. That is 
the purpose of the provision, that before 
there may be a recovery under the policy 
the claim against the assured must have 
been liquidated either by a final judg- 
ment or by agreement. 


“But under section 193-a of the Civil 
Practice Act, recovery against the assurer, 
the third party defendant, must neces- 
sarily be based upon a liquidation of the 
claim and upon recovery against the as- 
sured. It seems to me, therefore, that the 
purpose underlying the above-quoted 
provision of the policy is met if at the 
time recovery is had against the assurer, 
judgment has been allowed, even though 
not yet formally entered, against the as- 
sured. The interposition of a cross com- 
plaint or a third party complaint under 
section 193-a of the Civil Practice Act, 
is not in derogation of the said provision 
of the policy. The underlying purpose 
of that provision is fully achieved inas- 
much as there can be no recovery under 
the third party complaint except upon 
the basis of the liquidation in the same 
action of the claim against the assured, 
who is the third party plaintiff. 

“The provision in question of the pol- 
icy of insurance need not be read too 
literally if the result sought thereby to 
be accomplished is realized, to wit, that 
recovery against the company may not 
be had until the loss or expense suffered 
by the assured shall ‘have been definite- 
ly determined * * * by final judgment 
after trial of the issue in an action 
against the Assured.’ There is no reason 
why the loss or expense suffered by the 
assured, and the right of the assured to 
indemnity from the assurer, may not be 
determined in the same action if only 
the assurer is safe against the possibility 
that there will be recovery against it in 
the absence of and before judgment is 
allowed against the assured. 
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“That the said conditions of the pol- 
icy cannot be read too literally but must 
be considered in the light of modern 
procedure is apparent, when one con- 
siders' that there is provision also that 
the assurer is to be liable only in the 
event of ‘final judgment after trial of 
the issue.’ It can scarcely be doubted 
that judgment under rule 113 of the 
Rules of Civil Practice, predicated upon 
affidavits, will be given the same effect 
as a judgment ‘after trial.’ These pro- 
visions of long standing in insurance pol- 
icies should be read in their proper re- 
lationship to, and are, I think, sufficient- 
ly flexible to be adjustable to modern 
rules of practice, as long as the under- 
lying purpose sought to be realized by 
such provisions is not violated. I am con- 
strained to differ with the result reached 
in Litman v. Garfinkle (193 Mise. 256). 

“T think that the third party complaint 
should not be dismissed. 


“If a severance is sought so that the 
existence of insurance may not be 
brought to the attention of the jurors to 
whom are submitted the issues between 
the principal plaintiff and defendant, 
application for that relief may be made. 
(Cf. Remch v. Grabow, 193 Misc. 751).” 


The same result was reached in Brook- 
lyn Yarn Dye Co. v. Empire State Wavre- 
houses Corp. (88 N. Y. S. (2d) 621, not of- 
ficially reported), decided by Supreme 
Court, Kings County, on April 4, 1949. 
Plaintiff commenced an action for breach 
of contract for storage of property which 
was damaged by fire and water. Defend- 
ant served a third party complaint against 
its insurer which had disclaimed liability. 
The insurer moved to dismiss the third 
party complaint on the ground that it 
failed to state facts sufficient to constitute 
a cause of action because there was no al- 
legation of compliance with conditions 
precedent to the bringing of such an ac 
tion, i.e., the first paragraph of the “Action 
Against Company” condition. The motion 
was denied on the ground that Section 
193-a, Subdivision 1, Civil Practice Act, 
superseded such condition in accordance 
with a provision of the policy stating that 
“any specific statutory provision in force 
in the state in which the assured’s prem- 
ises designated in item 2 of the declara- 
tions are located shall supersede any pro- 
vision or condition of this policy inconsis 
tent therewith.” 
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A clear cut holding of the opposite view 
is Adelman Mfrs. Corp. v. New York Wood 
Finisher’s Supply Co. (89 N. Y. S. (2d) 
805, not officially reported), decided by 
Supreme Court, Kings County, on April 
21, 1949. The plaintiff brought an action 
for breach of warranty of fitness in mer- 
chantability of certain wood-finishing ma- 
terials sold by defendant to plaintiff. The 
insurance company disclaimed liability on 
the policy issued to defendant. The insurer 
moved to dismiss the third party complaint 
on the grounds (1) that it was not properly 
brought under Section 193-a, Civil Prac- 
tice Act, (2) that there was no question 
of law or fact common to both contro- 
versies, (3) that the trial of the two actions 
together would be prejudicial to the in- 
surer and (4) that the terms of the policy 
prohibited the institution of the action at 
the time. The motion was granted on the 
fourth ground. The Court in its opinion 
quoted in part the provisions of the stand- 
ard “Action Against Company” condition 
and granted the motion to dismiss on the 
authority of Litman v. Garfinkle (supra). 

In the next case before the same Court, 
the motion was denied. Koolery v. Linde- 
mann (91 N. Y. S. (2d) 505, not officially 
reported), decided by Supreme Court, 
Kings County, on May 9, 1949, was a non- 
jury case in which the defendant served 
a third party summons and complaint on 
the insurer which had disclaimed liability 
under the policy. The insurer moved for 
an order “vacating the service of the third 
party pleading herein and dismissing the 
said impleader third-party summons and 
complaint upon the grounds that this 
Court does not have jurisdiction of the 
third party defendant.” The motion was 
denied, the Court saying in part (p. 506); 


“This Court does not agree with the 
contention of the third-party defendant. 
In fact, it is my feeling that the facts 
and circumstances in the instant case 
come squarely within the provisions of 
Section 193-a of the Civil Practice Act. 
This is a non-jury case, so the Court does 
not have to concern itself with any pos- 
sible prejudice before a jury because an 
insurance company is involved. Further- 
more, this Court agrees wholeheartedly 
with the conclusions of Mr. Justice Cuff 
as set forth in Remch v. Grabow, 193 
Misc. 731, 70 N. Y. S. 2d 462. The learn- 
ed Justice in that case clearly sets forth 
the distinctions which should be made 
when interpreting this important sec- 
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tion of the Civil Practice Act. This Court 
also distinguishes the facts before it 
from those contained in the decision of 
Mr. Justice Rubenstein in the case of 
Litman v. Garfinkle, 193 Misc. 256, 81 
N. Y. S. 2d 296. In the latter case Mr. 
Justice Rubenstein found a clause in the 
insurance policy in which the insured 
had expressly waived the right to bring 
in the insurance company as a third 
party. It was also clear in that decision 
that the learned Court would have sus- 
tained the third-party action were the 
facts similar to those in the case here de- 
cided. The motion herein is denied. Sub- 
mit order accordingly.” 


Impleader was permitted in Casserta v. 
Beaver Construction Corp. (197 Misc. 410, 
95 N. Y. S. (2d) 131), decided by Supreme 
Court, Queens County, on November 17, 
1949, where the owner of real property 
brought an action to recover damages for 
trespass by defendant who entered and en- 
croached thereon in excavating for a cellar 
and foundation. The third party complaint 
was attacked on the ground that it did 
not state facts sufficient to constitute a 
cause of action and that it did not come 
within the purview of Section 193-a, Civil 
Practice Act. As to the first point, the 
Court stated that a good third party cause 
of action had been stated as a matter of 
pleading. As to the second contention, the 
Court said: “There is no sound reason why 
the right of an assured to indemnity from 
an assurer cannot be determined at the 
same time as the original claim between 
plaintiff against the assured.” However, in 
view of the fact that the action was to 
be tried by a jury, the Court stated that 
the insurer was entitled to a discretionary 
order of severance under subdivision 4 of 
Section 193-a to prevent the existence of 
insurance coming to the attention of the 
jurors who were to decide the main issue. 

Four unreported decisions of the lower 
courts have been found. In three of these 
impleader was permitted (Ginsburg v. 
Bronx Crane Service, Inc., Supreme Court, 
New York County, New York Law Jour- 
nal, April 22, 1948, p. 1497, col. 1, a non- 
jury case; Sassi v. Merit Dress Delivery, Inc., 
City Court, New York County, New York 
Law Journal, January 24, 1949, p. 284, col. 
2, separate trial ordered; Piscina v. City of 
New York, Wheeler v. Piscina, Supreme 
Court, Kings County, New York Law Jour- 
nal, November 10, 1949, p. 1194, col. 7, 
separate trial ordered) ‘and not permitted 
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in the other (Mandel v. Stewart, Supreme 
Court, Westchester County, New York Law 
Journal, July 8, 1948, p. 48, col. 2). 

In one case (Reitweister v. Marabert 
Realty Corp., City Court, Kings County, 
New York Law Journal, June 24, 1948, 
p. 2382, col. 1) the insurer moved for leave 
to intervene as a party defendant in a tort 
action so that it might protect its interests 
in the event it was held liable under its 
policy. The motion was denied on the 
ground that “Section 193, C. P. A., has not 
been liberalized to the extent of permitting 
an insurer who is not an original party to 
come in because a defendant may have a 
claim against it as a result of a pending 
action.” The same result was reached in 
another case (Krenitsky v. Ludlow Motor 
Co., 276 App. Div. 511, 96 N. Y. S. (2d) 
102, decided by the Appellate Division, 
Third Department, March 8, 1950) but on 
the ground of waiver and laches. 

The question of impleader of a casualty 
insurance company has been passed on by 
two appellate courts and allowed by both. 

Lecouna Cuban Boys, Inc. v. Kiamesha 
Concord, Inc. (276 App. Div. 808, 93 N. 
Y. S. (2d) 113) is a memorandum decision 
of the Appellate Division, Third Depart- 
ment, dated November 29, 1949. The 
plaintiffs sued for loss of and damage to 
personal property by fire while located in 
defendant’s hotel. The insurer had dis- 
claimed liability under a policy issued to 
defendant who served a third party com- 
plaint on the insurer. At Special Term, a 
motion to dismiss the third party com- 
plaint was denied. The Appellate Division 
affirmed, two Justices dissenting. Aside 
from the facts, the memorandum decision 
merely states “the issues are all related and 
can be disposed of in one action.” A mo- 
tion for leave to appeal to the Court of 
Appeals was denied by the Appellate Di- 
vision (276 App. Div. 940, 94 N. Y. S. 2nd 
202) and a similar motion was dismissed 
by the Court of Appeals (300 N. Y. 740, 
92 N. E. 2nd 317). 

The Brooklyn Yarn Dye Co. case (supra) 
was appealed to the Appellate Division, 
Second Department, which on April 24, 
1950, affirmed, one Justice dissenting, the 
order denying the insurer’s motion to dis- 
miss the third party complaint (276 App. 
Div. 611, 96 N. Y. S. (2d) 738). The Per 
Curiam opinion of the majority considers 
the effect of the “Action Against Com- 
pany” condition and holds that it “is suf- 
ficiently doubtful, indefinite and inconclu- 


sive to warrant construction against appel- 
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lant” (insurer) and that had such condi- 
tion been intended to prohibit “third party 
practice by the assured” it should have so 
stated. 

The dissenting 
Justice Wenzel states 
741): 


memorandum of Mr. 


(pp. 613-614; 740- 


“Paragraph F. provides that ‘No action 
shall lie against the company unless 
* * * ’. T find no warrant for inserting 
in the clause the words ‘by the claimant’ 
so as to limit the unequivocal words ‘no 
action.’ This is a contract between the 
insured and the insurer, and they would 
not, of course, attempt to bind a future 
claimant whose rights are fixed by stat- 
ute. The paragraph makes specific refer- 
ence to the assured and 1s clearly in- 
tended to affect the assured. (Litman v. 
Garfinkle, 193 Misc. 256). Further, sec- 
tion 193-a of the Civil Practice Act is a 
procedural statute designed for the ex- 
peditious disposition of the work of the 
courts and the avoidance of multiplicity 
of actions. It calls for the exercise of the 
court’s discretion for by its terms the 
court may dismiss a third-party com- 
plaint ‘to further justice or conven- 
ience.’ It has been held that ‘Evidence 
that the defendant in an action for neg- 
ligence was insured in a casualty com- 
pany, * * * is incompetent and so dan- 
gerous as to require a reversal * * *.’ 
(Simpson v. Foundation Co., 201 N. Y. 
479, 490). Here the jury must not only 
be apprised of the fact that the defend- 
ant is protected by an indemnity policy, 
but may be called upon to decide 
whether under the policy the third-party 
plaintiff shall have a judgment over 
against the indemnity company. I see no 
difference in principle involved in this 
situation and that involved in the dis- 
closure to a jury in a negligence action. 
Declaration K refers to ‘specific statu- 
tory’ provisions and has reference only 
to laws regulating contracts of insur- 
ance.” A motion for leave to appeal to 
the Court of Appeals was denied by the 
Appellate Division (277 App. Div. 79, 
97 N. Y. S. 2nd 552). 


Recapitulation shows that there are [if 
teen decisions on the subject of impleader 
of insurers. It is allowed in eleven and not 
permitted in four. In the eleven cases al- 
lowing impleader, it appears that two are 
non-jury cases; that in five the court either 
granted separate trials or indicates that 
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it will do so if requested; and that in four 
the question of jury trial is not mentioned. 
Hence it is apparent that the trend of the 
cases is definitely toward the sanctioning 
of impleader of an insurer which has dis- 
daimed liability, despite the fact that 
there has been no avowed change of policy 
of the courts which prior to the adoption 
of Section 193-a, Civil Practice Act, led to 
the denial of such impleader. Indeed more 
properly it should be said that the estab- 
lished law of this State permits such im- 
pleader since all of the decisions not per- 
mitting impleader are those of lower 
courts in the Second Judicial Department 
and are overruled by the decision of the 
Appellate Division of that department in 
the Brooklyn Yarn Dye Co., Inc. case (su- 
pra). It is possible that the Appellate Di- 
vision of the First and Fourth Depart- 
ments may reach different conclusions or 
that the Court of Appeals may view the 
problem differently than the two reported 
appellate decisions. Unless the trend is re- 
versed, or perhaps more accurately stated, 
the presently established law is reversed, 
we shall have a result completely unin- 
tended even by the sponsors of the amen- 
datory legislation. 

It may be conceded that viewed literally, 
the first sentence of subdivision 1 of Sec- 
tion 193-a, Civil Practice Act, permits the 
interpleader of a disclaiming insurer and, 
as stated in the majority opinion of the 
Appellate Division in the Brooklyn Yarn 
Dye Co., Inc. case (supra), that such an 
insurer “is a party ‘who is or may be liable 
to him (the assured) for all or part of the 
plaintiff's claim against him * * * ’ (Civ. 
Prac. Act. Sec. 193-a.)” However, it seems 
clear that the reasons which prompt an in- 
surer to disclaim liability and which inev- 
itably must be the subject of contention in 
the third party action are usually in no 
sense “related to the main action by a 
question of law or fact common to both 
controversies”—a prerequisite to the appli- 
cation of Section 193-a. As already pointed 
out, the Judicial Council indicated that 
unless the theretofore established policy of 
the courts was changed, an insurer could 
rely on subdivision 4 of Section 193-a for 
protection against interpleader. That sub- 
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division reads in part as follows: 


“The court, in its discretion, may dis- 
miss a third-party complaint without 
prejudice to the bringing of another ac- 
tion, order a separate trial of the third- 
party claim or of any separate issue 
thereof, or make such other orders con- 
cerning the proceedings as may be neces- 
sary to further justice or convenience. 
In exercising its discretion the court 
shall consider whether the controversy 
between the third-party plaintiff and the 
third-party defendant will unduly delay 
the determination of the main action or 
prejudice any party to the action. * * *” 


It hardly seems necessary to do more 
than state the proposition that the same 
jury should not be permitted to decide 
the main action and also whether the in- 
surer should be made to pay under its pol- 
icy. The resulting prejudice to an insurer 
if such a situation is permitted to exist 
seems perfectly apparent. The Courts have 
recognized these facts and ordered separate 
trials. However, if impleader is permitted 
but separate trials are ordered, little, if 
anything, is gained by impleader. It re- 
sults in no avoidance of circuity of actions, 
pleadings or trials, yet the title of the ac- 
tion would carry the name of the insur- 
ance company along with the original 
parties. In counties outside New York City 
and possibly Buffalo where printed calen- 
dars are available to all including news- 
paper reporters and day calendars are 
posted on Court House walls, the effect 
even of a mere title is incalculable. 

To anyone familiar with the practicali- 
ties of the problem the answer is clear— 
if prejudice to insurers is to be completely 
avoided, it must be held that Section 193-a 
neither by its terms nor its intention per- 
mits the impleading of an insurer, which 
has disclaimed liability, in an action 
brought by the injured person against the 
insured. If the courts and the legislature 
take a different view, consideration should 
be given to inserting in the various policy 
forms a plain statement to the effect that 
the insured may not implead the insurer 
in any action brought against the insured. 


White Sulphur Springs, West Virginia 
24th Annual Convention 
June 28, 29, 30, 1951 
The Greenbrier Hotel 
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The Recent Trend In Liability Of Manufacturers 


LAMBERT TURNER, JR. 
Pitisburgh, Pennsylvania 


WO RECENT decisions of the Penn- 
sylvania Supreme Court and Third 
Circuit Court of Appeals’ growing out of 
wrongful death actions against the build- 
ers of a liquefied gas storage tank have 
caused great concern to structural contrac- 
tors and manufacturers. At the same time, 
the cases present certain problems peculiar 
to insurance personnel. 

For some years prior to 1942, the East 
Ohio Gas Company of Cleveland, Ohio, 
had been having difficulty obtaining a suf- 
ficient gas supply for the extremely cold 
weather peak demands. A plan for lique- 
fying natural gas and storing it was de- 
veloped which, briefly, consisted of lique- 
fying the gas in the periods when gas was 
plentiful, holding it at the temperature of 
minus 258 degrees Fahrenheit until needed, 
and then regasifying it and using it as the 
demand required. A _ liquefication plant 
was therefore built by Gas Machinery Com- 
pany for the East Ohio Gas Company. A 
sub-contractor for Gas Machinery Com- 
pany was Pittsburgh-Des Moines Steel 
Company, which designed, fabricated and 
erected a storage tank for the liquefied gas. 
This tank was in the shape of a cylinder, 
was approximately 76 feet in diameter, 50 
feet high and consisted of an inner tank 
encased in an outer tank lined with ap- 
proximately 3 feet of insulating material. 
The tank had been completed, placed in 
operation and used successfully in conjunc- 
tion with the general plant for a period 
of approximately 13 months when, on Oc- 
tober 20, 1944, it suddenly exploded. 
Liquefied gas, expanding at the ratio of 
600 to 1, spread rapidly over the area, took 
fire and caused property damage in excess 
of 5 million dollars and the loss of over 
100 lives. 

A committee of scientists appointed by 
the Mayor of Cleveland was unable to de- 
termine the exact cause of the catastrophe. 
However, more than 200 law suits were 
filed in Ohio and Pennsylvania and about 
half of them were brought against the 
Pittsburgh-Des Moines Steel Company, the 
designer and constructor of the storage 


Foley v. Pittsburgh-Des Moines Co., et al., 363 
Pa. 1 (1949). 

Moran v. Pittsburgh-Des Moines Steel Co., et al., 
166 F. (2d) 908 (1948). 


tank. From the time the tank had been 
completed and delivered to East Ohio Gas 
Company, the latter had been in contro] 
of the entire liquefication plant including 
the aforementioned storage tank. 

To the various suits brought against it, 
the Pittsburgh-Des Moines Steel Company 
entered defenses alleging: . 


(1) that the catastrophe was not caused 
by the design or erection of the tank; 

(2) that pursuant to general interpre- 
tation of the law the Pittsburgh-Des 
Moines Steel Company—having com- 
pleted its construction and having 
turned the tank over to the East Ohio 
Gas Company, which thereafter oper- 
ated it for a period of 13 months as an 
integral part of the larger plant—had no 
legal liability to any one but the con- 
tracting party; and 

(3) that the action was barred by the 
Statute of Limitations since the death 
occurred more than one year after the 
last work was performed by the contrac 
tor defendant (one year being the Stat- 
ute of Limitations in death cases). 


Heretofore, the doctrine of MacPherson 
v Buick Motor Co., 217 N. Y. 382 (1916) 
had been generally limited to cases involv- 
ing chattels which were defectively con- 
structed and which the ultimate consumer 
accepted and used without testing. The 
tank involved in this accident could not 
have been moved without completely de- 
stroying its identity, had been accepted by 
the East Ohio Gas Company after many 
tests, and for practical purposes was as 
much a part of the realty as a bridge or 
airplane hangar. It was therefore contend- 
ed that under the law generally accepted 
heretofore, the doctrine in the MacPher- 
son case would not apply and no liability 
would attach to the Pittsburgh-Des Moines 
Steel Company. 


*The Buick Motor Company had manufactured 
an automobile which it sold to a retail dealer. 
The retail dealer resold to MacPherson, who was 
injured when a defectively constructed wheel ool. 
lapsed. Judge Cardozo, in a precedent breaking 
decision, allowed recovery against the Buick Com- 
pany on the ground that, although that company 
had not made the wheel, it omitted to make an 
inspection which would have revealed the defect. 
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The first two’ cases coming to trial had 
somewhat tumultous histories. The case of 
Moran v. Pittsburgh-Des Moines Steel 
Company was first tried in Federal Court 
in Pittsburgh and was non-suited under 
the theory that the plaintiff had not proved 
negligence of the defendant as the proxi- 
mate cause of the disaster. The case of 
Foley v. Pittsburgh-Des Moines Company 
was tried in the Common Pleas Court of 
Allegheny County, Pittsburgh, and re- 
sulted in a verdict of $50,000 in favor of 
the surviving widow of one of the victims 
of the disaster. Upon subsequent motion, 
however, a judgment non obstante vere- 
dicto was entered for the defendant upon 
the theory, as previously stated, that the 
MacPherson v. Buick doctrine did not ap- 
ply and that the Pittsburgh-Des Moines 
Steel Company had no liability after the 
tank was tested, accepted and put into 
operation by the East Ohio Gas Company. 
These two results would indicate that the 
Pittsburgh-Des Moines Stee] Company was 
in a rather satisfactory position from the 
viewpoint of its liability. The two appel- 
late Courts, however, soon removed this 
complacency. 

The United States Court of Appeals in 
the Moran case reversed the lower Court 
and ordered the case retried and the Penn- 
sylvania Supreme Court reversed the low- 
er Court and reinstated the verdict subject 
to the lower Court’s action relative to de- 
fendant’s motion for new trial. The reason- 
ing of both appellate Courts was similar 
and, in effect, followed Section 385 of the 
Restatement of Torts' and virtually ap- 
plied the doctrine of MacPherson v. Buick 
to all manufactured or constructed articles, 
whether realty or personalty and whether 
integrated into a larger over-all plan or 
operated as separate units. The State Court 
also held that the right of action accrues 
only when injuries are sustained by the 
plaintiff, regardless of how long prior 
thereto the instrumentality had been 
manufactured or constructed. 

Manufacturers of any type of device be- 
came immediately concerned with the doc- 


‘One who on behalf of the possessor of land 
erects a structure or creates any other condition 
thereon is subject to liability to others within 
or without the land for bodily harm caused to 
them by the dangerous character of the structure 
or condition after his work has been accepted by 
the possessor under the same rules as those stated 
in Secs. 394 to 398, 403 and 404 as determining 
the liability of one who as manufacturer or in- 
dependent contractor makes a chattel for the use 
of others, 
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trine as established by the two Courts in 
Pennsylvania. A. O. Smith Corporation 
of Milwaukee, Wisconsin, filed a brief be- 
fore the Pennsylvania Supreme Court in 
the Foley case, alleging that if the plain- 
tiff prevailed in this type of action, manu- 
facturers would be exposed to the possi- 
bility of tremendous claims _ predicated 
upon an heretofore unsuspected theory of 
liability. Since 1925, A. O. Smith had pro- 
duced approximately 22 thousand unfired 
pressure vessels with a total value of over 
100 million dollars. The company felt that, 
if the plaintiff's position became the pre- 
vailing law, it had potential cases of pos- 
sible liability arising from any or all of 
these manufactured vessels, although the 
control of them had long since passed out 
of the fabricator’s hands. It was difficult 
to obtain insurance protection against 
claims of third parties, since, as indicated 
in Best’s Insurance News (Fire & Casualty 
Edition of January 1949), p. 104. 


“The business (of product liability) 
simply does not lend itself to the same 
neat, definite and dependable classifica- 
tion procedures as other casualty lines. 
There can be and often is too wide a 
hazard variation between risks of the 
same general description.” 

Naturally, any underwriter before insur- 
ing a risk of the character of such manu- 
facturers would need to study the number 
of past installations still being used, their 
present condition, the number of persons 
in the vicinity and therefore subject to ac- 
cident, and the frequency of accidents aris- 
ing from these sources. Moreover, the cost 
of this insurance must now be borne by 
the present and future purchases of ar- 
ticles of this character since the considera- 
tion for the original installations has long 
since been exhausted. 

As a result of these two cases, there has 
been a greatly increased demand for prod- 
ucts liability insurance and/or completed 
operations coverage. It is obvious that any 
insurance carrier which goes upon these 
risks at the present time will be assuming 
responsibility for accidents occasioned by 
articles manufactured and sold, or struc- 
tures erected, long prior to the date of 
the policy, notwithstanding that the actual 
possession and control of the manufactured 
article or structure has long since passed 
out of the control of the assured. The car- 
riers at the present time are concerned con- 
siderably with respect to rates, and the 
manufacturers are seeking coverage. 
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Report of Fidelity and Surety Law Committee 


REVIEW of the various blanket 

bonds available respectively to bank- 
ing institutions and other corporations and 
partnerships discloses specified coverages, 
with appropriate limitations, for losses of 
Property sustained through larceny or 
false pretenses. 

The following decisions are submitted 
for consideration with the thought that 
they may be of some interest and assist- 
ance in regard to the historical develop- 
ment and in the charting of the ambit of 
the subject matter. Consideration, of 
course, should be given, at inception, to 
the wording of the pertinent statutes in 
the particular jurisdiction, as the text of 
these statutes contains many variations. 


In People v. Dumar, 106 N. Y. 502, 
(1887), the Court said: 


“Under the former system a substan- 
tial distinction was recognized between 
the crimes of larceny (2 R. S. 678, §63; 
690, §1), and false pretenses (2 R. S. 697, 
§§53, 54). In order to constitute larceny 
there must have been a taking of per- 
sonal property against the will of the 
owner. The other offense could not be 
confounded with it. In either case the 
property may have been obtained by 
artifice or fraud; but if in one the own- 
er intended to part with his property 
absolutely and to convey it to the de- 
fendant, but in the other intended only 
to part with the temporary possession 
for a limited and specific purpose, re- 
taining the ownership in himself, the 
latter case would be larceny, but the 
former would not. It was, therefore, uni- 
formly held that if a person, through 
the fraudulent representations of an- 
other, delivered to him a chattel intend- 
ing to pass the property in it, the latter 
could not be indicted for larceny but 
only for obtaining the chattel under 
false pretenses.” 


In People v. Laurence, 137 N. Y. 517 
be ae the indictment charged that the 
efendant fraudulently represented to the 
railroad company that if the company 
would permit him to take two cars he 
would have them transformed so that they 
could be run by electricity and return 
them to it; that the said company believ- 


ing the representations and being deceived 
and induced thereby, delivered said cars 
to him, whereas said defendant did not 
intend to and did not have said cars so 
transformed, and returned, but sold them 
and converted the proceeds and that de. 
fendant by means of the false pretenses 
and representations feloniously did steal, 
take and carry away the said cars. Judge 
Earl in his opinion said: , 


“In the early history of English juris- 
prudence a prisoner came to his trial 
under great disadvantages. He was not 
permitted to have counsel, or witnesses, 
or a copy of the indictment; and hence 
very technical rules were evolved for the 
construction of indictments and the con- 
duct of the trial, and thus a prisoner 
was now and then enabled to make a 
successful defense. But for many years 
more humane views of the condition 
and rights of persons charged with crime 
have come to prevail, and now a person 
indicted proceeds to his trial under 
greater advantages than he would possess 
if he were defending a civil action. 
Hence, the technical rules which in an- 
cient times frequently served a_ useful 
purpose have been greatly relaxed, in- 
deed, almost entirely abrogated.” 

* * * 

“Larceny is defined in section 528 of 
the Penal Code so as to include not only 
that offense as constituted at common 
law and under the Revised Statutes, but 
also embezzlement, obtaining property 
by false pretenses and the felonious 
breach of a trust. To constitute larceny 
it is not needful that the property stolen 
should have been taken from the posses- 
sion of the owner by trespass. But if a 
person obtains possession of property 
from the owner for a special purpose by 
some device, trick, artifice, fraud or false 
pretense, intending at the time to ap 
propriate it to his own use and he sub- 
sequently does appropriate it to his own 
use and not to the special purpose for 
which he received it, he is guilty of lar- 
ceny; and so it has repeatedly been held. 
(Smith v. People, 53 N. Y. 111; Loomis v. 
People, 67 id. 322; People v. Morse, 99 id. 
662). In such a case it is essential for the 
People to show not only that the person 
obtained possession of the property 1 
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that way, but that he did it animo fur- 
andi, with the intention at the time of 
subsequently appropriating it to his own 
use. 

“The People do not claim that the in- 
dictment shows a larceny by obtaining 
property by false pretenses, because the 
pretenses were in their nature promis- 
sory. But they claim that by certain false 
pretenses the defendant, intending at 
the time to appropriate the two cars to 
his own use, obtained possession of them 
from the owner for a special purpose, 
and that he did subsequently convert 
and appropriate them to his own use, 
and thus committed larceny. There can 
be no doubt that the facts thus claimed 
constituted larceny.” 


In Cedar Rapids Nat. Bank v. American 
Surety Co. of New York (Supreme Court 
of Iowa), 195 Northwestern Reporter, 253 
(1923), the facts are stated by the Court as 
follows: 

“The plaintiff carried a policy of insur- 
ance issued by the defendant whereby the 
plaintiff was insured against losses from 
various causes. The only provision of the 
policy necessary to be set forth for the pur- 
pose of this case is the following: 


“B. Through robbery, burglary, theft, 
holdup, destruction or misplacement, 
while the property is within any of the 
insured’s offices covered hereunder, 
whether effected with or without vio- 
lence, or with or without negligence on 
the part of any of the employees.” 

Also: 

“E. This bond does not cover any loss 
caused from an overpayment by a teller 
to a customer.” 


“For the purpose of our consideration of 
the questions presented, we adopt the state- 
ment of facts contained in the brief of ap- 
pellee as follows: 


“The appellee, Cedar Rapids Nation- 
al Bank, is a national banking corpora- 
tion, with its principal place of business 
in the city of Cedar Rapids, Linn coun- 
ty, lowa, engaged in the banking busi- 
ness in that city. The appellant, Amer- 
ican Surety Company of New York, is a 
corporation organized under the laws of 
the state of New York. 

“On the 10th day of December, 1912, 
the appellant issued to the appellee a 
certain bond, known as a banker’s blank- 
et bond, whereby it undertook to in- 
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demnify the said appellee against cer- 
tain losses occurring in its banking 
house in said city of Cedar Rapids, Iowa, 
to wit: ‘robbery, burglary, theft, holdup, 
destruction or misplacement.’ 

“On the 20th day of January, 1921, a 
person calling himself Chas. E. Boyer 
called at the plaintiff's bank, stating 
that he desired to open an account. He 
conferred with the vice president, Mar- 
tin Newcomer, and stated that he was a 
traveling salesman who had just moved 
to the city, and that he had taken an 
apartment in the Brown Apartments. 
He deposited on this occasion the sum 
of $6,875 in currency. 

“There were three paying tellers and 
four teller’s cages along the northerly 
end of the bank, the bank room being 
about 120 feet long. On the following 
day, January 2Ist, Boyer personally cash- 
ed two checks, one for $300 in the morn- 
ing, and later on said date one for $375. 
The cage occupied by Julius Richter 
was the westlerly cage. On Saturday, the 
22nd day of January, 1921, about 11:30 
a. m., a rush hour, while the bank was 
crowded with customers, said Boyer 
came to the cage of the teller Julius 
Richter, and presented a check payable 
‘to cash’ in the amount of $6,200. Rich- 
ter, not knowing the state of Boyer’s 
account, went to the bookkeeper and 
ascertained that he had sufficient funds 
in the bank to cover said check, and 
therefore paid to Boyer the sum of $6,- 
200 in currency. While he was paying 
out the money to him, a telephone mes- 
sage came to the bank stating that Rich- 
ter was wanted at once at St. Luke’s hos- 
pital on account of a serious accident 
which had happened to his family. The 
telephone operator receiving the mes- 
sage, failing to get Richter by telephone, 
sent one of the bookkeepers to notify 
him. Richter, having paid Boyer the 
money, receiving this urgent terrifying 
message, immediately locked his cage, 
leaving the paid check therein, and left 
hastily for the hospital without notify- 
ing any one that he had cashed the 
check. The bank closed at 12:30 on 
Saturdays. 

“Immediately after Richter left Boyer 
presented a second check for $6,200 to 
the teller Leinbaugh in the easterly 
cage, who took it to the vice president, 
Newcomer, to verify the signature. New- 
comer knew nothing of the previous 
check cashed by Richter, so inquired of 
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the bookkeeper, Mrs. Grace M. Colling- 
wood, the same one previously consulted 
by Richter, as to whether or not the 
deposit was in currency or checks. She 
informed him that the deposit was in 
currency, and he told the teller Lein- 
baugh the check was all right. There- 
upon the teller Leinbaugh paid the sec- 
ond check for $6,200 to Boyer, who im- 
mediately decamped with the money 
thus secured. 

“The bookkeeper, Mrs. Collingwood, 
testified that she saw Richter hastily 
leave the bank, and heard one of the 
girls say in the bank that some of his 
family had been hurt, and that he had 
been called to the hospital. When New- 
comer made inquiry in reference to the 
check, which was within a minute or 
two after Richter had spoken to her 
about it, she assumed that it was in ref- 
erence to the first check for the same 
amount, and that the departed teller 
had turned it over to the other teller, 
Leinbaugh, to take care of for him, on 
account of the supposed accident. The 
bank did not discover, until Richter re- 
turned to the bank, that both checks 
had been paid, They immediately in- 
formed the police, and every effort was 
made to apprehend Boyer, but he made 
good his escape. They learned upon in- 
quiry that he had never had an apart- 
ment in the Brown Apartments, and no 
trace of him was found. The telephone 
operator who received the message at 
the bank testified she was familiar with 
the voice of the customers of the bank, 
and that the voice of the person calling 
in with the message for Richter was 
strange to her; that the person appeared 
greatly excited, and fairly shrieked into 
the phone, and conveyed the impression 
of great urgency, and then immediately 
rung off. The whole transaction was a 
trick to secure possession of the $6,200 
for the purpose of stealing the same. 
The plaintiff, as a part of his main case, 
offered to show that Boyer, under the 
name of R. L. Norris attempted this 
same trick upon the Fourth National 
Bank at Atlanta, Ga.; that he was ap- 
prehended in the act of doing the same, 
but that he made his escape from the 
officers by jumping out of a lawyer’s 
window, whom he had been permitted 
to consult, and has never been heard of 
since. The testimony concerning the 
Atlanta attempt was excluded by the 
court upon objection by the defendant. 
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“The whole transaction took place in 
about two minutes, when the bank was 
crowded with customers at a rush hour, 
and all the facts unmistakably show 
that it was a scheme boldly planned and 
skillfully executed to secure possession 
of the bank’s money with the intention 
of stealing it and carrying it away. It 
was the well-known crime of larceny by 
trick which has been the subject of many 
decisions.” 


The Court held that the loss was not 
covered by the policy because the loss was 
occasioned through false pretenses and not 
through larceny and said: 


“In order to recover, it was incumbent 
upon the plaintiff to show that Boyer, the 
wrongdoer, was guilty of theft by reason 
of the means adopted by him to obtain the 
money. The contention for the defendant 
is that he was guilty of obtaining money 
by false pretenses, and that he was not 
guilty of theft. This is the disputed ques- 
tion presented. Theft is the equivalent of 
larceny. It is denominated by the latter 
term in our criminal statutes. Our statutes 
also define the crime of obtaining prop- 
erty by false pretenses. These are separate 
and distinct offenses. When the larceny 
is accomplished by a trick, they approach 
each other in close similarity. Even then 
a well-defined distinction is maintained. 
The latter offense is defined by Section 
5041 of the Code, which is a part of the 
chapter on ‘Cheating by False Pretenses.’ 


“Under our previous holdings, if the 
wrongdoer by false pretenses or trick in- 
duce the injured party to surrender to him 
the possession of the property without any 
intent of the injured party to pass the title 
of such property to the wrongdoer, and if 
the wrongdoer so obtain possession of the 
property with intent to appropriate the 
same to his own use, then the crime thus 
committed is a larceny by trick. In such a 
case the fraudulent inducement is deemed 
the equivalent of a trespass and of a 
felonious taking, which is an essential ele- 
ment of the crime of larceny. On the other 
hand, if the wrongdoer fraudulently in- 
duce the injured party to surrender to 
him not simply the temporary possession 
of the property, but the absolute title and 
possession of the property, then his offense 
is that of obtaining property by false pre- 
tense, and not that of larceny. To put it 
in another way, if the owner of the prop- 
erty be induced by a fraudulent trick to 
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Joan it to the wrongdoer for temporary 
use and return, and if the wrongdoer so 
borrow the same with intent to appro- 
priate to his own use, and does so appro- 
priate the offense is larceny. On the other 
hand, if the owner be thus fraudulently 
induced to sell or trade his property and to 
part with it absolutely to the wrongdoer, 
the offense is that of obtaining property 
by false pretense.” 


and further stated: 


“Recognizing this distinction between 
the two offenses, was the offense of Boyer 
that of larceny or that of obtaining prop- 
erty by false pretense? Boyer received the 
‘money at the hands of Leinbaugh, the 
bank teller. He had fraudulently induced 
Leinbaugh to believe that he had that 
amount of money still to his credit in the 
bank. Leinbaugh honored his check with 
the intent to pay him what was due him 
from the bank, as Leinbaugh was induced 
to believe. Boyer in fact had no right to 
the money which he received. Know- 
ing that, he received it, fraudulently in- 
tending to appropriate it to his own use. 
What was it that he induced Leinbaugh 
to do? Did he induce him to part tempor- 
arily with the possession of the money, or 
did he induce him to part with the money 
absolutely? ‘The nature of that inducement 
must be found in the mind of Leinbaugh. 
What was in his mind in that regard? Did 
he intend simply to loan the money, or 
to part with it temporarily for some tem- 
porary use? Did he intend that the money 
should be returned to him? If he did, then 
the offense was that of larceny by trick. 
We see no possible ground for saying upon 
this record that Leinbaugh intended any 
qualified delivery of the possession of the 
money, or that he intended that it should 
be returned to him for any reason, or that 
he intended to part with the possession and 
to retain the title. Indeed, it appears quite 
clear that Boyer’s fraudulent trick so oper- 
ated upon the mind of Leinbaugh that he 
recognized the absolute right of Boyer to 
the money, and in that recognition he paid 
the money without any necessary expecta- 
tion of ever seeing Boyer again. He did not 
intend a temporary possession of the money 
by Boyer, nor did he intend the creation 
of a debt by Boyer. If Boyer were under 
prosecution for obtaining the money by 
lalse pretenses, it is inconceivable that he 
should be deemed not guilty thereof. We 
see no escape from holding herein that such 
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was his offense, and that it was not larceny 
within the meaning of our criminal stat- 
utes. 

“It may be added that this conclusion is 
quite consistent with the general character 
of the insurance provided by the policy. 
Losses resulting F riers the mistakes of 
employees or officers, even though induced 
by fraud, are not in terms, within the 
scope of the insurance. The quality of mis- 
take of the employees strongly characterizes 
the circumstances of this loss. If the book- 
keeper had not been mistaken in her own 
inference that Boyer was presenting to 
Leinbaugh the same check which he had 
presented to Richter a moment before, the 
loss could not have occurred. 

“It is conceded that the policy does not 
cover losses resulting from the mere fraud 
of third parties, or from the offense of ob- 
taining property by false pretenses, and 
that, unless Boyer’s offense can be classi- 
fied as larceny, there is no liability there- 
under for this loss. 

Three judges concurred in the majority 
holding; two dissented on the ground that 
the loss was occasioned through larceny by 
trick.” 

In People v. Reiter, 130 Misc. 105 (1925) 
(221 App. Div. 751), affirmed 246 N. Y. 
618 (1927), the defendants had been con- 
victed of grand larceny in the first Cegree 
and applied for a certificate of reasonable 
doubt, pending their appeal to the Appel- 
late Division. The defendants contended 
that the indictment was invalid as it did 
not state who owned the property which 
was the subject matter of the larceny. The 
Court held that the indictment was suffi- 
cient in that it alleged that the .defendants 
obtained from the Brooklyn Trust Com- 
pany a check for $25,000 and that it (the 
check) was property owned by it. The facts 
were that the defendants called at the of- 
fices of the Brooklyn Trust Company and 
applied for a loan. The defendants signed 
the note and also endorsed certain ware- 
house receipts as collateral security for the 
note. The warehouse receipts were genuine 
in the sense that they were signed by the 
warehouse, but they were false and fraud- 
ulent in the sense that they did not repre- 
sent any goods. At the time that the loan 
was obtained, the Brooklyn Trust Com- 
pany issued and delivered its check for 
$25,000 and the opinion by the Court 
clearly indicates that the obtaining of the 
said check of $25,000 was the obtaining of 
property within the meaning of the New 
York statute which classified as larceny the 
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obtaining of property by false pretenses. 
In this connection, the lower court said: 


“The charge is that these defendants 
obtained a check for $25,000 from the 
Brooklyn Trust Company by false repre- 
sentations. The specific charge is that 
they, in conjunction with others, con- 
spired to defraud and get the loan from 
the trust company, giving as security cer- 
tain warehouse receipts, which they rep- 
resented to be valid, and which they 
knew were not so, and which in fact did 
not represent any goods. Defendants 
contend the first count in the indict- 
ment, which charges the larceny by mis- 
representations, is bad, as it does not state 
to whom the loan was to be made, nor 
who owns the property the subject of 
the larceny. These claims are worse than 
trivial. This count states that the de- 
fendants obtained from the Brooklyn 
Trust Company the check for $25,000, 
and that it was ‘property owned by it.’ 
It is also alleged that the representations 
were made for the purpose of inducing 
that trust company ‘to accept said re- 
ceipts as security for a loan of $25,000" 
and that the trust company delivered the 
check to the Federal Food Stores in re- 
liance upon the representations.” 


The Appellate Division unanimously 
affirmed the judgment of conviction and 
said: 


“We agree with the views of Mr. Jus- 
tice Cropsey in his opinion filed in deny- 
ing defendants’ application for a certifi- 
cate of reasonable doubt on this appeal.” 


The conviction was later affirmed, with- 
out opinion, by the Court of Appeals. 

In People v. Snyder, 327 Ill. 402 (1927), 
the defendant Snyder was a Chevrolet auto- 
mobile dealer at Watseka, Illinois and 
made an arrangement with the Central 
States Finance Corporation of Chicago to 
discount customers’ notes. The Finance 
Corporation supplied to Snyder a special 
form of note, application for insurance, 
purchaser’s statement, dealers’ statement 
and recommendation. Under the arrange- 
ment, when a note was to be discounted, 
Snyder was to draw a sight draft on the 
Finance Corporation which draft was to 
be accompanied by the note, purchaser's 
statement and dealer’s recommendation. 
On November 19, 1924 Snyder drew a sight 
draft on the Finance Corporation for $600 
and accompanied it with a note purpurting 
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to be signed by Charles W. Holmes and 
statements showing that Holmes had 
bought a Chevrolet Sedan for $890, had 
paid $290 in cash and had given a note for 
$704, payable in monthly installments of 
$44 each. The note and statements were, 
in fact, fictitious. Snyder paid the first 
four installments, and when the fifth in- 
stallment was not paid, the Finance Cor- 
poration made an investigation which re- 
vealed the fraud. There was an indictment 
issued against Snyder charging him with 
obtaining the money and credit of the Fi- 
nance Corporation by means and by use 
of the confidence game. Snyder was con- 
victed and appealed on the ground that 
there was no evidence that he resorted to 
any fraudulent scheme to obtain the con- 
fidence of the representatives of the Finance 
Corporation. The Court reversed the con- 
viction on the ground that Snyder’s offense 
was not under the confidence game statute. 
The Supreme Court of Illinois said, in 
dicta: 


“The evidence in this record shows 
simply that plaintiff in error (Snyder) 
made a designed misrepresentation of 
existing conditions, by which he obtained 
the money of the Central States Finance 
Corporation and thereby rendered him- 
self liable to prosecution and_punish- 
ment under the statute making it a 
crime to obtain property by false pre- 
tenses, and perhaps other statutes, but 
not under the statute under which he 
was indicted and convicted.” 


In Kean v. Maryland Casualty Co., 22] 
App. Div. 184, 248 N. Y. 534 (1928), tne 
Court considered whether a Bankers’ and 
Brokers’ Blanket Bond, Standard Form 
No. 11 covered a loss of property alleged to 
have been sustained through stat «tory 
larceny, The plaintiffs, Kean, Taylor & 
Co., were brokers in this city and did busi- 
ness with a Philadelphia brokerage firm 
by the name of Borden & Knoblauch. 
In November 1922 Borden & Knoblauch 
requested the plaintiffs to purchase $450, 
000 of U. S. Treasury certificates. One of 
the partners of the plaintiff notified Borden 
& Knoblauch that no further business 
could be transacted unless payments were 
made in New York funds, as distinguished 


from Philadelphia funds, but Borden & 
Knoblauch represented that the certifi- 
cates were being purchased for a banking 
corporation known as the Pennsylvania 
Company and asked that this transaction 
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go through upon the old basis. This re- 
quest was submitted to a senior partner 
of plaintiff firm and permission was given. 
The plaintiffs accordingly bought $450,- 
000 Treasury certificates. On Saturday 
morning the plaintiff received from Bor- 
den & Knoblauch a check for $450,000, 
drawn upon the Pennsylvania Company 
with a letter requesting that the check be 
deposited to the credit of Borden's account 
with the plaintiff firm. This request was 
complied with—the check was credited on 
the books of the plaintiff firm to Borden 
& Knoblauch and the plaintiff endorsed 
the check for collection. 

In acocrdance with the request of Bor- 
den & Knoblauch, the Treasury certificates 
were delivered on Saturday morning to the 
Federal Reserve Bank of New York for the 
account of the Pennsylvania Company. 
The New York Federal Reserve Bank 
wired the Treasury Department in Wash- 
ington requesting that the Federal Reserve 
Bank in Philadelphia be authorized to de- 
liver $450,000 United States Treasury cer- 
tificates. This authority was given from 
Washington and the Federal Reserve Bank 
in New York wired the Federal Reserve 
Bank in Philadelphia to deliver $450,000 
United States Treasury certificates to the 
Pennsylvania Company. The Federal Re- 
serve Bank in Philadelphia advised the 
Pennsylvania Company of this authority. 

The Court said that the “representation 
by Borden & Knoblauch that the certifi- 
cates were being purchased for the Pennsyl- 
vania Company was false.” 

Upon learning that the Federal Reserve 
Bank of Philadelphia held for the Pennsy]- 
vania Company $450,000 of certificates, the 
Pennsylvania Company, upon request of 
Borden & Knoblauch, loaned them a like 
amount and credited their account there- 
with. On the following Monday, $450,000 
of Treasury certificates were delivered by 
the Federal Reserve Bank of Philadelphia 
to the Pennsylvania Company. Borden & 
Knoblauch had, however, sold this amount 
of certificates to the Philadelphia National 
Bank and the certificates were delivered to 
this bank by the Pennsylvania Company 
and a check received for $453,000 which 
was credited to the account of Borden & 
Knoblauch with the Pennsylvania Com- 
pany and applied against the loan of 
$450,000. When the check, which Kean, 
Taylor had received from Borden & 
Knoblauch was presented to the Pennsyl- 
Vania Company, there were insufficient 
funds in the account and it was conse- 
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quently dishonored. Borden & Knoblauch 
were adjudicated bankrupts and Knob- 
lauch was found guilty under an indict- 
ment for making and delivering a check on 
a depository in which the maker did not 
have a credit or funds with which to pay 
the same and also under an indictment for 
false pretenses. 

Plaintiffs, Kean, Taylor did not receive 
payment for the certificates delivered to 
the Federal Reserve Bank of New York 
and were out-of-pocket $450,000 and claim- 
ed under the bond. 

The bond was a Brokers’ and Bankers’ 
Blanket Bond, Standard Form No. 11 and 
by its terms the surety company agreed to 
indemnify the assured against loss to an 
extent not exceeding $250,000 of money, 
currency, bullion, bonds, debentures, scrip, 
certificates, etc. hereinafter referred to as 
“property” in which the assured has a 
pecuniary interest or for which it is legally 
liable, sustained through robbery, larceny 
(whether common-law or statutory), burg- 
lary, theft, hold-up, misplacement or de- 
struction. The Court said: 


“The bond was prepared by the de- 
fendant company and such terms as are 
ambiguous must be resolved against the 
company if the construction in favor of 
the insured may fairly be adopted with- 
out giving the language a forced and un- 
natural meaning. (Silverstein v. Com- 
mercial Casualty Ins. Co., 237 N. Y. 391, 
$93). What character of loss, therefore, 
does this bond fairly cover, and can the 
loss suffered by the plaintiffs fairly be 
said to be within what the parties con- 
templated, in so far as the language 
shows such intention? We are of the 
opinion that the loss suffered by the 
plaintiffs did not arise out of a risk 
within the coverage of the bond, for the 
following reasons: Section (a) of the 
bond is a fidelity provision relating to 
the dishonest acts of employees. Section 
(b) of the bond relates to the loss of 
property through robbery, larceny, burg- 
lary, theft, hold-up, misplacement or de- 
struction while the property is in certain 
designated places, namely, within any of 
the insured’s offices or within any recog- 
nized place of safe deposit, or within 
the premises of any of the insured’s cor- 
respondent banks, or within the prem- 
ises of any transfer or registration agent 
for the purpose of exchange, conversion, 
registration or transfer in the usual 
course of business. Section (c) relates to 
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loss through robbery, larceny, hold-up 
or theft while the property is in transit 
within twenty miles of any of the offices 
covered. It is thus seen that the bond 
covers losses by employees, losses while 
the property is actually within certain 
specified places and losses occurring 
within twenty miles of any of the offices. 
A reading of the bond shows that the 
loss must occur through robbery, lar- 
ceny, burglary, theft, hold-up, misplace- 
ment or destruction not only while the 
property is in the specified localities but 
also by the crime of a person there pres- 
ent. The only words which throw any 
doubt upon the fact that the crimes 
mentioned must be committed not only 
while the property is in these specified 
localities, but also by the crime of a per- 
son there present, are the words in pa- 
renthetical reference to statutory larceny, 
namely, larceny, ‘whether common-law 
or statutory.’ If it were not for this pa- 
renthetical reference to statutory lar- 
ceny, there is no question that this claim 
could not be made. Not a word in the 
remainder of the bond suggests the pos- 
sibility that the present loss might there- 
by be covered, except this reference to 
statutory larceny. The sense in which 
the phrase ‘statutory larceny’ is used 
presents an ambiguity and standing in 
this context must fall within the recog- 
nized principle of noscitur a_ socits. 
Whether the words ‘statutory larceny’ 
mean such larceny where the property 
is located, or mean statutory larceny 
arising anywhere, presents an ambiguity 
which must be resolved by the setting or 
context of the phrase. The other words 
of the context, namely, ‘robbery, larceny, 
burglary, theft, hold-up,’ all import a 
crime which involves a taking of the 
property at the place where located. So 
also misplacement and destruction must 
occur at the same place. Hence statutory 


larceny appearing in this context must: 


be likewise limited to fraudulent schemes 
perpetrated upon those in possession of 
the securities by persons present at the 
place where the securities are.” 

And also said: 

“Practical reasons for applying this 
rule of construction to the facts in the 
case at bar are apparent when it is con- 
sidered that if this bond be held to cover 
the plaintiffs’ loss through the afore- 
said transaction, it would in effect be 
equivalent to a blanket certification or 
guaranty of all checks up to $250,000 re- 
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ceived by plaintiffs in payment for se- 
curities delivered if there should not 
have been sufficient funds to meet such 
checks when the same were delivered. 
Thus by this phrase the bond, which 
upon its face purports to be in general 
a fidelity bond for employees, plus a 
theft policy, under certain restricted 
conditions, would have added to it a 
third provision against loss arising out 
of the fraud of plaintiffs’ customers oc- 
curring at a place other than where the 
property was located. If the bond had 
been intended to cover such a risk, then 
the limitation of the loss to certain speci- 
fied places would have been quite im- 
material. There would have been no 
reason for making the test of liability 
the place in which the property happen- 
ed to be when the loss was effected. In 
attempting to make the bond cover a 
loss perpetrated by a customer over the 
telephone one hundred miles away, it is 
interesting to note that Borden & Knob- 
lauch did not obtain from the plaintiffs 
the certificates which the latter possess- 
ed at all, but only similar certificates 
which the Federal Reserve Bank in Phil- 
adelphia was authorized by the Treasury 
Department to deliver to the Pennsyl- 
vania Company. 

“The bond, therefore, by its context, 
leaves no room for doubt that the par- 
ties intended thereby to cover loss by 
statutory larceny as well as loss by the 
means otherwise specified, committed 
not only while the property is in the 
specified localities but also in person 
where the property is located.” 

The Court also said: 

“Moreover, the facts show that plain- 
tiffs did not rely upon the statement 
that the property was being purchased 
for the Pennsylvania Company, since 
there was no understanding that the lat- 
ter company was to pay for the secur- 
ities. On the contrary, delivery was 
made by the plaintiffs upon the check 
of Borden & Knoblauch and not that of 
the Pennsylvania Company, showing 
that the plaintiffs had full knowledge 
before the securities were delivered that 
the purchasers were Borden & Knob- 
blauch and not the Pennsylvania Com- 
pany. The plaintiffs further conceded 
-— the trial that they had no doubts 
of the financial responsibility of Bor- 
den & Knoblauch and that the only rea- 
son for their unwillingness to accept 
checks on Philadelphia banks was be- 
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cause it resulted in tying up their funds 
for two days until collection could be 
made. It thus appears that a material 
element of the crime of larceny by false 
pretenses was lacking, namely, a false 
representation of a material fact, in re- 
liance upon which the plaintiffs gave up 
possession of the property. As was said 
by Judge O’Brien in People v. Miller 
(169 N. Y. 339): ‘False pretenses as un- 
derstood in the criminal law, as a means 
of obtaining the title or possession of 
money or personal property, imports an 
intentional false statement concerning 
a material matter of fact upon which the 
complainant relied in parting with the 
property or in delivering the posses- 


In United States Fidelity & Guaranty 
Co. et al. v. Peoples Bank & Trust Co. of 
Westfield, 79 F. (2d) 642 (1935) the bond 
insured against loss of property through 
robbery, larceny, burglary, theft, hold-up, 
misplacement or abstraction. The facts ap- 
peared in the opinion, which reads as fol- 
lows: 


“On January 9, 1932, McDougall, an 
employee of the plaintiff, gave to Arthur 
Atkins, who conducted an investment 
business in New York City, an order to 
purchase 40 shares of the stock of the 
American Telephone & Telegraph Com- 
pany at $100. This order was reduced 
on March 31 to 35 shares. 

“The plaintiff's sole office was located 
in Westfield, N. J., and Atkins, who liv- 
ed in Westfield, frequently stopped on 
his way to New York City at the office 
of the plaintiff to negotiate whatever 
business he might have with it. 

“On April 20, Atkins stopped at the 
office of the plaintiff and notified it that 
he had executed its order for 35 shares 
of American Telephone stock as direct- 
ed, presented a bill, and asked for in- 
structions for registering the stock. The 
plaintiff gave him the necessary informa- 
tion and delivered its check to him for 
$3,509.75 in payment for the stock. 

“On May 3, the plaintiff gave Atkins 
an order for 25 shares of American Tele- 
phone stock at 9614. On May 6, Atkins 
came to the office of the plaintiff and, 
presenting a confirmation of the pur- 
chase of the stock, notified it that the 
order for 25 shares had been executed 
and asked for instructions. 
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“The plaintiff thereupon delivered its 
check to him for $2,417.50 in payment 
of the stock. Atkins had received the 
check for each order from the plaintiff 
on the day following the purchases and 
forthwith deposited the checks in the 
bank account for his investment busi- 
ness. 

“Atkins did not have a membership in 
the New York Stock Exchange and it 
was his practice to make purchases of 
stock sold on the Exchange through a 
member firm. Prior to 1932, he had had 
both cash and margin accounts with 
such a firm with which he regularly 
dealt. He had closed out his cash ac- 
count and in 1932 executed all of his 
orders through his margin account. 

“The orders for 35 shares and 25 
shares of the stock of the American Tele- 
phone Company which the plaintiff had 
placed with Atkins were purchased 
through his margin account on April 
19 and May 5, respectively. The entries 
in Atkins’ books tend to show that the 
stocks were purchased for the plaintiff 
and that payment was received for them 
from the plaintiff. 

“Atkins withdrew from the checking 
account $3,000 on April 20, and $3,050 
on May 6. He paid those amounts to 
his broker to ‘pick up’ or pay for cer- 
tain stocks which Atkins had bought 
on his margin account for customers 
other than the plaintiff. Since the pay- 
ment of the checks, Atkins has not had 
sufficient funds in his bank account to 
fulfill his obligations, which amount to 
the sum of $5,926.25, to the plaintiff. 

“He has never delivered the stock to 
the plaintiff for either of the orders. 
Shortly after the bank paid him for the 
stock, it inquired on several occasions 
about the stock and Atkins stated that 
some difficulties concerning the transfer 
of the stock were delaying its delivery 
to the bank. 

“The question here is whether or not 
the conduct of Atkins, while he was in 
the business office of the plaintiff, in re- 
lation to the two checks which he re- 
ceived from it, constitutes larceny. 

“While this is a close case, its facts ap- 
pear to be outside of the usual scope of 
indemnity bonds of the type involved 
here. The bond protected the plaintiff 
against any loss of property through 
‘larceny (whether common-law or statu- 
tory).’ 
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“Larceny implies theft and not fraud. 
At common law, larceny was defined as 
the felonious taking of the property of 
another with the intent to convert it to 
the use of the taker. 2 Leach 1089; 4 
Bla. Com. 229; 2 Wharton on Criminal 
Law (llth Ed.) §1094ff, page 1311. The 
common-law scope of larceny has been 
greatly broadened by statute and the 
several states have written varying de- 
grees of changes into their laws. In New 
Jersey, where Atkins received the checks, 
the Crimes Act no longer uses the word 
‘larceny’ but has substituted for it a 
principal topic, ‘Stealings and Other 
Takings,’ under which such crimes are 
set out. There is also a group listed 
under the topic, ‘Frauds and Embezzle- 
ments.’ 2 N. J. Comp. St. 1910, p. 1792 
et seq., §158 et seq.,.and supplements. 

“At any rate, the statutory enlarge- 
ments of the common-law crime have 
not brought frauds and embezzlements 
within the accepted meaning of larceny 
or its equivalent in New Jersey. Larceny 
signifies theft; embezzlement and false 
pretense signify frauds. * * * 

“Thus, to constitute larceny, there 
must be a taking against the consent of 
the owner; and the taking will not be 


larceny if consent be given, though ob- 
tained by fraud. Lewer v. Common- 
wealth, 15 Serg. & R. (Pa.) 93; 2 Bishop 
on Criminal Law (9th Ed.) §808; 36 C. 


J. 777, §139; 2 Wharton on Criminal 
Law (llth Ed.) §1152, p. 1374. 

“It would be a corruption of the ac- 
cepted understanding of the word ‘lar- 
ceny’ to bring a wrongdoer within its 
definition to whom title and_ possession 
to property have passed at the time of 
acquiring it. But it was said in State v. 
Deutsch, 77 N. J. Law, 292, 299, 72 A. 
5, 8, that: ‘A man may be found guilty 
of larceny who obtains property fraudu- 
lently, even though the intent of the 
parties is to pass the title; for, upon ordi- 
nary principles of law, the fraud pre- 
vents the title from passing.’ 

“That language seems too broad. 
This case furnishes an example of the 
erroneous language in that dictum. 

The general statement that ‘fraud pre- 
vents the title from passing’ is incorrect. 
There is no doubt that the plaintiff in- 
tended that the title to the two checks 
should pass to Atkins and that the title 
did pass to him, whatever his intention 
may have been. 
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“As above stated, the evidence is that 
according to a custom of long standing, 
Atkins stopped in the office of the plain- 
tiff on April 20 and May 6 and said that 
he had purchased the order of stock on 
the day before those respective dates, 
presented his bill, and requested a check 
to pick up the stock and have it register- 
ed in the name of the plaintiff's custom- 
ers. He had in fact already purchased 
the stocks through his margin account, 
but after each of those occasions, he used 
the proceeds of the checks given him by 
the plaintiff for his own purposes. 

“It does not appear that Atkins re- 
ceived the checks in any fiduciary or 
agency capacity. The defendant vested 
him with title to the money in payment 
of an ordinary indebtedness. Whatever 
intention Atkins may have had to con- 
vert the proceeds of the checks, that 
fraudulent intention did not prevent 
him from receiving an unqualified title 
to the checks. The felonious intent must 
coincide with an unlawful taking to be 
larceny. In this case, Atkins became the 
owner of the checks -when they were 
delivered to him on the plaintiff's busi- 
ness property.” 


In Peoples Bank & Trust Co. v. Fidelity & 
Casualty Co. of New York, 57 S. E. 2d 809, 
231 N. C. 510 (1950), the Court wrote: 

“We are advised by counsel that the in- 
stant case is one of first impression in this 
State. Our own examination of the Re- 
ports reveals no decision of this Court 
dealing directly with a similar factual 
situation. 

“Two persons bearing the same name, 
Otha Langley, are concerned in the trans- 
actions out of which the litigation grew. 
Otha Langley of R. F. D. had a fund on 
deposit and a checking account with the 
plaintiff bank; Otha Langley of Nash 
Street had none. The latter, signing his 
own name, drew checks on the bank from 
time to time which were paid to him by 
the bank out of the deposit of the other 
Otha Langley, thereby drawing the funds 
of the latter from the bank during a pe- 
riod of over four months and in a total 
amount of over $4,000.00. The other 
Langley, the owner, was moderately check- 
ing on the deposit meantime. 

“We need not toy with the abstract ques- 
tion whether a person may commit forgery 
by signing his own name, since the attend- 
ant conditioning circumstances must be 
given to evoke an intelligent answer. 
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“[1] The determinative question on the 
evidence presented is whether Otha Lang- 
ley of Nash Street, signing checks in his 
own name and fraudulently and knowing- 
ly withdrawing from the bank the funds 
of another of like or similar name, is guilty 
of forgery. The appellee says, Yes; the ap- 
pellant says, No. We are inclined to agree 
with the appellee when it appears that the 
signature of the withdrawer, although in 
his own name, was intended to be taken 
as the act, or the genuine signature of the 
owner of the fund without whose author- 
ity it could not be lawfully withdrawn. 
See citations, infra. 

“It is not disputed that the policy does 
not cover losses which forgery is directly 
or indirectly effective in producing. Our 
task is, therefore, to analyze the transac- 
tions found in the evidence to see if they 
may be rectified so as to eliminate alto- 
gether the element of forgery as an in- 
fluence, near or remote, in producing the 
loss. The appellant contends that this is 
easily done, since forgery was never at any 
time present. It sees as the only effective 
isolate of such refining process the crime 
of false pretense. 


“The crime of forgery has been made 
the subject of statutes in practically all the 
states in the Union, including our own. 
This makes it necessary to examine with 
care decisions cited as authority, many 
of which observe variations in the common 
law effected by the local statutes. The 
North Carolina statute pertinent to the 
class of forgery here charged, G. S. §14-119 
(see also §14-120), has been held not to ex- 
clude common-law forgery. State v. Hall, 
108 N. C. 776, 13 S. E. 189; State v. Lamb, 
198 N. C. 423, 152 S. E. 154; Parrish v. 
Hewitt, 220 N. C. 708, 18 S. E. 2d 141. At 
any rate it does not attempt to define forg- 
ery, but merely includes the acts describ- 
ed as within that category. For a defini- 
tion of forgery as within the statute we 
must resort to the common law. 

“Some pertinent definitions of forgery 
most frequently used by the courts are 
quoted here for the purpose of analyzing 
the crime into its essential constitutive 
parts, upon which emphasis must be 
placed, rather than upon the incidental or 
accidental features of its accomplishment, 
—one of which, in the instant case, is the 
identity or similarity of names between 
the alleged forger and the man whose 
rights are affected. 


“[2] From the two leading law encyclo- 
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pedias in common use we take the follow- 


ing: 


‘Subject to statutory variations, forg- 
ery may generally be defined as the false 
making or materially altering, with in- 
tent to defraud, of any writing, which, 
if genuine, might apparently be of legal 
efficacy, or the foundation of a legal 
liability. * * * The verb ‘forge’ in law 
means to make a false instrument in 
similitude of an instrument by which 
one person could be obligated to an- 
other for the purpose of fraud and de- 
ceit; to make or alter with intent to 
defraud.’ 37 C. J. S., Forgery, §1. “Black- 
stone’s definition of forgery, (3 Com. 
247) as ‘the fraudulent making or alter- 
ation of a writing to the prejudice of 
another man’s rights’ is frequently quot- 
ed by the courts, as is Coke’s statement 
(3 Inst. 169) that ‘to forge is metaphor- 
ically taken from the smith who beateth 
upon his anvil and forgeth what fashion 
or shape he will. The offense is called 
crimen falsi, and the offender falsarious, 
and the Latin word, to forge, as falsari, 
or fabricari, and is properly taken where 
the act is done in the name of another 
person.” 23 Am. Jur., Forgery, Sec. 2. 
See 23 Am. Jur., Forgery, Sec. 2 and 37 
C. J. S., Forgery, §1; 17 Words and 
Phrases, Perm. Ed., Forgery, p. 341. 

‘Forgery at common law, denotes a 
false making. * * * a making, malo 
animo, of any written instrument for 
the purpose of fraud and deceit.’ 2 East 
P. C. 852. 

‘It is the making or altering of a docu- 
ment with intent to defraud or prej- 
udice another so as to make it appear 
to be a document made by another.’ 
In re Windsor, 10 Cox C, C. 118, 124.’ 
“[3] From these definitions we find that 
the essentials to the completion of the of- 
fense are: (a) The falsification of a paper, 
or the making of a false paper, of legal 
efficacy ‘apparently capable of effecting a 
fraud’; (b) the fraudulent intent. 37 C. J. 
S., Forgery, §3. It is to be noted that the 
falsity of the writing does not necessarily 
or usually refer to the tenor of the writing 
or of facts stated in it, but to the want of 
genuineness in its making,—‘Without re- 
gard to the truth or falsehood of the state- 
ment it contains’; Id. §5. 

“In forgeries of the characted under con- 
sideration the falsity of the paper consists 
in the falseness of its purported authority, 
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the fraudulent intent that the signature 
shall pass or be received as the genuine act 
of the person whose signing, only, could 
make the paper valid and effectual. The 
question of intent is dominantly import- 
ant. 

“[4] False pretense and forgery are 
closely akin, both belonging historically to 
the family of offenses known to the com- 
mon law as ‘cheats,’ and now so classed. 
False pretense is the heart of forgery,—the 
essence of its being. The principal differ- 
ence between the two, historically develop- 
ed in the common law, is that forgery ex- 
clusively pertains to a writing, while false 
pretense covers fraudulent deceits by pa- 
rol. Treatment of forgery as a separate of- 
fense came from recognition that a fraud 
perpetrated in altering a writing or in 
making a false writing tends directly to 
destroy the security which permanent 
monuments in writing give to transactions 
affecting the more important rights of per- 
son privy to them. It became a separate 
and graver offense; but the gist of forgery 
still is fraud. Davenport v. Common- 


wealth, 287 Ky. 505, 154 S. W. 2d 552; Les- 
lie v. Kennedy, 249 Mich. 553, 225 N. W. 
469; State v. Luff, 198 N. C. 600, 152 S. E. 
791; Burdick, Law of Crime, Vol. 2, p. 


550, sec. 663. 

“There is then no logical reason what- 
ever that we can see that would confer im- 
munity from the charge of forgery upon a 
person who signs his own name to a check 
with the fradulent intent that it should 
be taken as the act of another person of 
like name, thereby withdrawing to his own 
use the deposits made by another. While, 
as stated, that exact situation has not been 
presented to this Court on any appeal so 
far as we can find, there is such a consensus 
of authority on the subject in other states 
and among learned writers, that we must 
consider the proposition definitely estab- 
lished by the weight of authority as well 
as logical and sound in principle. 37 C. J. 
S., Forgery, §9; 23 Am. Jur., Sec. 9; Thomas 
v. First National Bank, 101 Miss., 500, 58 
So. 478, 39 L. R. A., N. S., 355; Common- 
wealth v. Foster, 114 Mass. 311, 19 Am. 
Rep. 353; Barfield v. State, 29 Ga. 127, 74 
Am. Dec. 49, International Union Bank v. 
National Surety Co., 245 N. Y. 368, 157 N. 
E. 269, 52 A. L. R. 1375; White v. Van 
Horn, 159 U. S. 3, 15 S. Ct. 1027, 40 L. Ed. 
55; 2 Bishop’s Criminal Law, Sec. 585; 
Edwards v. State, 53 Tex. Cr. R. 50, 108 
S. W. 673, 126 Am. St. Rep. 767; People v. 
Rushing, 130 Cal. 449, 62 P. 742, 80 Am. 
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St. Rep. 141; Beattie v. National Bank of 
Til., 174 Ill. 571, 51 N. E. 602, 43 A. L. R. 
654, 66 Am. St. Rep. 318. Economy of 
space compels us to make the list selective 
rather than exhaustive. We think we 
should add to the foregoing authorities, 
however, Bank of Sanford v. Marshburn, 
229 N. C. 104, 47 S. E. 2d 793, which the 
appellee says, and we think with reason, 
commits the Court to this view. 

“It is suggested by the appellant that 
there is not sufficient similarity between 
the names of Otha Langley and Otha G. 
Langley to bring the case within the defi- 
nitions of forgery, although it may have 
been false pretense. The authorities seem 
to be against that position. The evidence 
shows that the checks were drawn by Lang- 
ley of Nash Street by signatures sometimes 
made Otha Langley, and sometimes writ- 
ten Otha G. Langley; but the similarity of 
the names, certainly when the fraud has 
been accomplished has in similar cases 
been considered sufficient. 37 C. J. S$, 
Forgery, $13. A similar position with re- 
gard to handwriting was taken in the case 
of State v. Cross and State v. White, 101 
N. C. 770, 7 S. E. 715, 722, 9 Am. St. Rep. 
53, and rejected by the Court. “This propo- 
sition would excuse an act of forgery in ev- 
ery case, even when the fraud had been 
consummated, when the person upon 
whom it was practiced was unacquainted 
with the handwriting of one whose signa- 
ture it purported to be, and who reposed 
confidence in the genuineness of the pa- 
per. The variation in the writing may be 
evidence of the absence of an intent to 
defraud, but not when the intent has been 
developed in the act of defrauding. * * * 
Besides the variance was not so marked 
as to call for such a direction.’ State v. 
Chance, 82 Kan. 388, 108 P. 789, 27 L. R. 
A., N. S., 1003, 20 Ann. Cas. 164; State 
v. Lane, 80 N. C. 407; State v. Collins, 115 
N. C. 716, 20 S. E. 452; State v. Higgins, 60 
Minn. 1, 61 N. W. 816, 27 L. R. A. 74, 51 
Am. St. Rep. 490. 

“[5] The general holding is that when 
designed and used as an instrument of 
fraud the act is forgery, although the 
names are not identical, but merely idem 
sonans; and the use of a recurrent middle 
letter not in the simulated signature is not 
a fatal variance. White v. Van Horn, sup- 
ra. The contention must be rejected. 

“We have already referred to the fact 
that the combination of circumstances 
making this kind of forgery opportune 
must be rare. And we might add here as 
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peculiarly applicable to the instant case, 
the observation in Commonwealth v. Fos- 
ter, supra, as follows: “The question of 
forgery does not depend upon the presence 
upon the note itself of the indicia of fal- 
sity. If extrinsic circumstances are such as 
to facilitate the accomplishment of the 
cheat without the aid of any device in the 
note itself, the preparation of a note, with 
intent to take advantage of those circum- 
stances, and use it falsely, is making a false 
instrument.’ 

“As we have stated, the question of in- 
tent is dominantly important; and we 
think the controversy narrows down to 
the evidence tying Langley with the forg- 
ery. Outstanding items of this evidence 
are as follows: 

“[6] It may be inferred that he discov- 
ered the existence of the account in the 
name of the other Otha Langley at the 
time the first check drawn by him was 
cashed, under the circumstances accom- 
panying it, and found that his signature 
would pass the test at the teller’s window. 
He promptly took advantage of this cir- 
cumstance, and inquiring what ‘my’ bal- 
ance was,—knowing he had none—express- 
ed no surprise at the amount given. AI- 
though he deposited nothing he knew the 
deposits grew from time to time in the 
name of Otha Langley. He himself had 
never deposited a cent there, and could 
not assume that he was the beneficiary of 
some anonymous friend, nor was he de- 
pending on an unlawful overdraft or an 
extension of credit by the bank. The as- 
sault was made upon a specific account, 
which the evidence disclosed he hawked 
from the beginning of the transactions, 
inquiring with every withdrawal what ‘my’ 
balance was. He requested that his bank 
statements be sent to a new address—his 
residence on Nash Street,—inferribly to put 
off the day of discovery, which he succeed- 
ed in doing for over four months, or until 
the real owner of the deposits became an- 
xious to know why he had not received his 
statements, and discovered that his ac- 
count had been milked almost as fast as 
he had replenished it, and that he had 
nothing. It may be inferred that the paid 
checks in evidence representing the modest 
and thrifty withdrawals of the rural Otha 
Langley along with the spurious checks 
drawn by himself, went to Otha Lang- 
ley at 822 Nash Street, giving him specific 
information of the identity of his namesake 
as the depositer. 
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“We are only summarizing a few of the 
facts which the evidence tends to show and 
the legitimate inferences they engender, 
as an appellate judicial duty, apart from 
any intimation as to their ultimate truth. 
They constitute evidence of forgery. 


“We are not concerned here with the 
niceties which might be observed by the 
solicitor in choosing the subject of prose- 
cution,—whether false pretense or forgery. 
We are convinced that if the culpable 
Langley had been tried and convicted of 
either offense the State would be — 
ped under the principle of former jeopardy 
of trying him again upon the other, since 
either crime must be predicated upon the 
same transactions. State v. Bell, 205 N. C. 
225, 171 S. E. 50. And we may observe, 
too, in that connection, that in a long se- 
ries of transactions occurring during the 
four months Langley of Nash Street dealt 
with the account of Langley of R. F. D., 
forgery may have been aided by parol false 
pretense. Under a policy which expressly 
rejects liability for any loss effected direct- 
ly or indirectly by forgery it makes no dif- 
ference which was the crime and which 
the adulterant. 


“[7] The policy only covers the listed 
losses, not loss in general, and a clause 
which in plain terms rejects, in what must 
be considered the body of the instrument, 
loss which is effected directly or indirectly 
by forgery, is not an exception from a gen- 
eral coverage, leaving the burden on the 
defendant to bring itself within it. 


“It appears from the evidence that loss 
by forgery was deleted from the instru- 
ment, because such a coverage would have 
to be paid for by a higher premium, in 
language which does not constitute a 
prima facie covering. 


“[8] We observe that each litigant re- 
quested a peremptory instruction to the 
jury in its own favor. The request of the 
plaintiff was denied and that of the de- 
fendant granted. The instruction was 
given in the formula frequently approved 
by this Court, leaving to the jury to pass 
on the weight of the evidence, or, in other 
words, its truth, as related to the issue, and 
the law to the court; and plaintiff's objec- 
tion to that phase of the case cannot be 
sustained. 


“Other objections and exceptions not 
specifically mentioned herein have been 
carefully examined and do not, in our 
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opinion, justify interfering with the ver- 
dict or judgment. We find no error.” 
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Report of Life Insurance Committee 


ONFORMING to custom made neces- 

sary by the size of your Committee, 
consisting of 23 members residing in al- 
most as many states, from New York to 
Mississippi and as far west as Wisconsin 
and Nebraska, it has been necessary to dis- 
pense with any meeting and confine our 
contacts to correspondence. ‘Therefore 
this report is a composite of memoranda 
submitted by contributing members and 
the listing of references to new legislation 
pertaining to life insurance prepared by 
your Chairman. It is earnestly hoped that 
this report will be a valuable ready refer- 
ence to the assembled material and prove 
helpful to the members of our Associa- 
tion. 


1949-50 NEW LIFE INSURANCE 
LEGISLATION 


Uniform Simultaneous Death Act 


Alabama—Act 542, effective 9/7/49. 
Nevada—Ch. 44, effective 7/1/49. 


Insurance Codes 


Arizona—Ch. 116, effective 6/18/49. Sec. 
16 provides for approval of forms by 
Commission. Advertising matter for use 
in the sale of any policy to be filed with 
and approved by Commission. 


California—Ch. 307, effective 10/1/49, 
amends Secs. 10170 and 10375 pertain- 
ing to payment of proceeds of life and 
disability policies to provide for rescind- 


ing or amending of agreement without 
the consent of a revocable beneficiary. 
Ch. 409, effective 10/1/49, adds Sec. 
10115 concerning effective date of cov- 
erage where full first premium is paid 
with application. 


District of Columbia—U. S. Public Law 
502, effective 8/2/50. Standard _provis- 
ions for industrial insurance. 


Florida—Sen. Con. Res. 633, approved 
5/16/49. Creates committee to study in- 
surance laws to regulate insurance indus- 
try. Recommendations to be submitted 
to Legislature in 1951. 


Idaho—Ch. 260, effective 7/1/49, amends 
Sec. 40-1303, extending period of defer- 
ment for payment of cash value or loan 
proceeds. 


Kentucky—House 116 (entirely new), effec: 
tive 9/1/50. 


Texas—H. Con. Res. 35, effective 10/5/49, 
creates committee to study and revise 
ins. laws with recommendations not later 
than 12/31/50. 


Virginia—Ch. 136, effective 7/1/50, amends 
Sec. 38-371 to permit contestability of re- 
instated policy on account of fraud or 
misrepresentation of any material fact 
for same period after reinstatement as 
provided in policy with respect to orig 
nal issue except reinstatement prior (0 


7/1/50. 
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Ch. 137, effective 7/1/50, directs Advis- 
ory Council to continue and complete 
recodification of ins. .laws started in 
1948 with recommendations by 9/1/51. 


Creditors’ Exemption Statutes 


Arkansas—Act 118, effective 6/9/49. 
Colorado—Sen. 407, effective 5/20/49, 
amends Ch. 87, Sec. 40. 


Group Life Insurance 


New Laws to authorize the writing or 
regulation of—standard provisions for 
and amendments to existing laws as 
follows: 


Arkansas—Act 248 (new), effective 6/9/49. 


California—Ch. 1531, effective 10/1/49, 
amends Sec. 10200 Ins. Code to add trus- 
tee plans. 

Sec. 90, effective 5/13/49. 


Florida—Ch. 25189 
5/30/49. 


Illinois—House Bill 432, amends Sec. 230 
Ins. Code, effective 7/21/49. 


Iowa—Sen. Bills 212 and 240, 
7/4/49, amend Ch. 256 L. 1947. 


Kentucky—House 116, Art. 21 (new), effec- 
tive 9/1/50. 


Mass.—Ch. 676, effective 8/15/49, amends 
to add trustee plans. 


Nebraska—Legislative Bill 251 (new), Secs. 
44-363 and 44-702, R. S., effective 
8/26/49, originals repealed and replaced. 


New Jersey—Ch. 106, effective 5/11/49, 
amends Sec. 17:34-21, R. S. Ch. 301, effec- 
tive 7/6/50. 


New York—Ch. 602, effective 4/16/49, 

amends Sec. 223-1, Ins. Law group an- 
nuity contracts. 
Ch. 709, effective 4/15/50, amends Sec. 
204 by adding to subd. (1) permitting is- 
suance of insurance to municipal corpor- 
ations. 


Pennsylvania—Act 367, effective 9/1/49, re- 
peals Title 40, Purdon’s Stat., Secs. 531 
and 532, and enacts NAIC model bill. 


So. Dakota—Ch. 199, effective 7/1/49, au- 
thorizes municipalities to provide grou 
insurance for employees and officers if 
they pay at least half the cost. 


(new), effective 


effective 
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Virginia—Ch. 517, effective 7/1/50, amends 
Sec. 38-428 extensively to change group 
life insurance law to incorporate certain 
provisions of NAIC model bill. 


Wisconsin—Ch. 458, effective 7/15/49, clari- 
fying Ch. 560 effective 7/31/49, replaces 
former Sec. 201.04 and adds Secs. 206.60 
and 206.61. 

Ch. 120, effective 5/18/49, amends Sec. 
59.08 to empower all counties to provide 
this insurance for officers and employees. 


Escheat Laws—Unclaimed Funds 
Connecticut—Act 348, effective 10/1/49. 


Massachusetts—Ch. 523, effective 9/10/50, 
amends Secs. 149A to 149D, Ch. 175. 


New York—Ch. 147, effective 7/1/49, 
amends Sec. 702, Abandoned Property 
Law. 

N. Carolina — Sen. 
3/31/49. 


Pennsylvania—Act 339, amends Title 27, 
Purdon’s Stat., Secs. 435-6, and adds new 
Act 343, both effective 1/1/50. 

Act 391, effective 1/1/50, amends Title 
27, Purdon’s Stat., Sec. 241. 


Microphotographic Reproductions of 
Original Records Admissible 
in Evidence 


Georgia—Ch. 540, effective 2/7/50. 
Illinois—Sen. 631, effective 8/2/49. 
Indiana—Ch. 168, effective 9/10/49. 


Mass.—Ch. 240, effective 7/28/49, adds Sec. 
79D to Ch. 233, Gen Laws. 


Michigan — Act 304, effective 9/23/49, 
amends Sec. 23.902, Mich. Stats. Ann. 


N. Hampshire—Ch. 281, effective 7/14/48, 
adds Secs. 36 and 37 to Ch. 392 R. L. 


Oregon—Sen. Bill 542, effective 7/15/49. 
Tennessee—Ch. 98, effective 4/7/49. 


Bill 181, effective 


Virginia—Ch. 332, effective 7/1/50. 
Washington—Ch. 223, effective 6/10/49. 
Standard Nonforfeiture Law 
Indiana—Ch. 8, effective 9/10/49 — an 
amendment. 


Maryland—Ch. 321, effective 6/1/49, adds 
to Sec. 130b subsec. (8), requiring re- 
duced paid-up ins. under participating 
policies. 
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New Mexico—Ch. 41, effective 6/10/49, ex- 


tends operative date of law to 1/1/52. 


Oklahoma—House 473, effective 6/6/49, 
amends Title 36, Stat. 1941, Secs. 184, 


186, 187, 215. 
“Little Clayton Acts” 


Indiana—Ch. 90, effective 9/10/49. 


N. Hampshire—Ch. 47, effective 3/10/49, 
adds Sec. 16a to Ch. 333-A. 


New York—Ch. 685, effective 4/15/50, 
amends subd. 3, Sec. 67, Insurance Law. 


Washington—Ch. 190, effective 6/9/49, 
Sec. 34 amends Ch. 79, L. 1947, to add 
Sec. 90.25 to Art. 30 (Unfair Practices 
and Frauds). 


Fair Trade Practices Act 
Colorado—Sen. 90, effective 5/13/49. 
Georgia—Act 748, effective 2/17/50. 


Kentucky—House 116, Art. 28, effective 
9/1/50. 


Michigan — Act 228, effective 9/23/49, 
amends Act 230, L. 1947. 


Nevada—Ch. 203, effective 7/1/49, adds 
new Sec. 49A (Sec. 3656.48, Comp. Laws 
1941). 


North Carolina — Sen. Bill 284, effective 
4/21/49, adds new Art. 3A to Ch. 58 of 
Gen. Stats. 


EFFECT OF THE FAIR LABOR 
STANDARDS ACT, AS AMENDED 
UPON EMPLOYERS’ CONTRI- 
BUTIONS TO GROUP IN- 
SURANCE PLANS. 


It is our purpose to treat briefly a ques- 
tion of interest to the insurance industry 
and particularly to those companies which 
issue group insurance coverage, namely, 
whether an employer who contributes to 
the group coverage of its employees is re- 
quired to include the amount so contribut- 
ed as a part of the regular rate of pay in 
computing overtime compensation under 
the Fair Labor Standards Act, as amended, 
if in the group contract there is a provision 
that the employer shall share in the di- 
visible surplus of the insurance company. 

The Congress in 1938 enacted as a sup- 
plement to, if not as a part of, its program 
of social security legislation the Fair Labor 
Standards Act, popularly known as the 
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Federal Wage and Hour Law, the funda. 
mental purposes of which are to stop em. 
ployment at substandard rates of pay by 
establishing a floor under wages based on a 
rudimentary minimum standard of living, 
to increase employment by increasing the 
cost of overtime and to compensate em- 
ployees for the burden of a workweek in 
excess of the hours fixed in the Act. Over- 
night Motor Transp. Co. v. Missel, 316 U. 
S. 572, 86 L. Ed. 1682, l.c. 1687. Walling v. 
Helmerich and Payne, Inc., 323 U. S. 37, 
89 L. Ed. 29, l.c. 33. As originally enacted, 
the Fair Labor Standards Act prohibited 
work in excess of the maximum hours pre- 
scribed unless the employee received com- 
pensation for such excess hours “‘at a rate 
not less than one and one-half times the 
regular rate at which he is employed” 
(June 25, 1938 c. 676 Sec. 7, 52 Stat. 1063, 
Title 29 U. S. C. A. Sec. 207 (a). 

The original Act did not define the term 
“regular rate” as used in section 7. The 
lack of an authoritative definition became 
obvious when the U. S. Supreme Court de- 
cided Bay Ridge Operating Co. v. Aaron 
(1948), 334 U. S. 446, 92 L. Ed. 1502 
The effect of this decision drew congres- 
sional attention to the need for an amend- 
ment to the Act. See Senate Report No. 
402, May 18, 1949, on H. R. 858, U. S. 
Code Congressional Service, 81st Congress, 
Ist Session 1949, Vol. 2, page 1617. Con- 
gress then passed Ch. 352 Public Law 177 
(U. S. Code Congressional Service, 81st 
Congress, Ist Session 1949, Vol. 1, page 441) 
which nullified the shift differential theory 
of the Bay Ridge decision and made its 
application retroactive to relieve employers 
of the liability they would have been sub- 
ject to under the Bay Ridge Case. 

Subsequently at the same session Con- 
gress enacted the Fair Labor Standards 
Amendments of 1949 which contained inter 
alia a fairly complete definition of “regular 
rate” of pay (Ch. 736 Public Law 393, U. 
S. Code Congressional Service 81st Con- 
gress, Ist Session 1949, Vol. 1, page 923, 
926). This is now incorporated in the Act, 





‘The Bay Ridge Case held that a higher rate 
paid because of undesirable hours or disagreeable 
work represents a shift or job differential, rathe! 
than true statutory overtime, despite the fact that 
the employment contract might designate it an 
“overtime” rate, and that the requirement that 
premium payments for undesirable working hours 
be included in computing statutory overtime pa) 
does not require payment of overtime on overtime, 
since such premium payments are not true over: 
time compensation. (334 U. S., 1. c., 468, 92 L. Ed., 
1. c. 1519). 
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as amended, as Sec. 7(d). (Title 29 U. S. 
c. A. Sec. 207 (d). The particular portion 
of this statutory definition to which we 
now advert is Sec. 7 (d) (4) and provides: 


“As used in this section the ‘regular 
rate’ at which an employee is employed 
shall be deemed to include all remuner- 
ation for employment paid to, or on be- 
half of, the employee, but shall not be 
deemed to include— 

“ (4) contributions irrevocably made by 
an employer to a trustee or third person 
pursuant to a bona fide plan for pro- 


viding old age, retirement, life, accident, | 


or health insurance or similar benefits for 
employees.” 


The purpose was doubtless to permit an 
employer to contribute to a plan for the 
welfare of its employees, including ortho- 
dox group insurance plans, without run- 
ning the risk of having such contribution 
adversely affect the employer by its in- 
clusion in the regular rate of pay for pur- 
pose of computing overtime compensation. 
Regular rate of pay was thus defined in 
such a way as not to discourage employer 
contributions to plans for the walfare of 
employees. The social objectives of both 
the Fair Labor Standards Act, as amend- 
ed, and of the welfare plans adopted by for- 
ward looking employers were thereby ren- 
dered compatible. 

The Administrator of the Wage-Hour 
Division promulgated a “New Interpreta- 
tive Bulletin” approved January 31, 1950 
on the subject of “Overtime Pay.” Sec. 
778.6 (g) states the Administrator’s require- 
ments for the qualification of the employ- 
er’s contribution under Sec. 7(d) (4) of 
the Act, as amended. First, the employer 
must set up a formal plan or system to pro- 
vide for old age, retirement, life, accident 
or health insurance for employees; the plan 
may be either a company financed plan 
or an employer-employee contributory 
plan. Second, the primary purpose of the 
plan must be to provide systematically for 
the payment of definitely determinable 
benefits to employees on account of death, 
disability or retirement or to provide medi- 
cal care, hospitalization benefits and the 
like. Third, the employer’s contribution 
must be paid irrevocably to a third party ac- 
cording to a trust or other funded arrange- 
ment such as an insurance plan. “The trust 
or fund must be setup in such a way that in 
no event will the employer be able to recap- 
ture any of the contributions paid in nor 
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in any way divert the funds to his own use.” 
Fourth, no employee shall have the right 
to assign his benefits under the plan nor 
to receive any part of the employer's con- 
tributions in cash instead of the benefits 
under the plan. The ruling then provides 
that if the payments in question are ex- 
cluded from the category of wages under 
the Federal Insurance Contribtuions Act 
and the Federal Unemployment Tax Act 
they would not be regarded as part of the 
regular rate of pay under Sec. 7 (d) of Fair 
Labor Standards Act, as amended. It fur- 
ther provides that if the plan does not 
qualify under Sec. 7 (d) (4), the employer’s 
“contribution is treated the same as any 
bonus payment which is part of the regu- 
lar rate of pay.” 

It appears that under Sec. 7 (d) (4) of the 
Act, as amended, the contribution made by 
an employer for group insurance for his 
employees would be excluded from the 
computation of “regular rate” of pay for 
the determination of overtime. This fol- 
lows since in orthodox group insurance 
contracts the contribution is irrevocably 
made by the employer to the third person 
(the insurance company) pursuant to a 
bona fide plan for providing old age, retire- 
ment, life, accident or health insurance or 
similar benefits for employees. It is be- 
yond the power of the employer to recall 
the payment. Whether the employer will 
receive anything from the insurance car- 
rier as a dividend depends not upon his 
volition but upon factors entirely beyond 
his control. 

The administrative regulation, however, 
uses the following language: 


“The trust or fund must be set up in 
such a way that in no event will the 
employer be able to recapture any of the 
contributions paid in, nor in any way 
divert the funds to his own use.” 


Does this mean that an employer who re- 
ceives a dividend on a group insurance 
policy recaptures a part of the contributions 
and, therefore, must include the premium 
paid to the insurance company as a part of 
the regular rate of pay of his employees 
in determining overtime compensation? 
We are, however, supplied with material 
in the regulation itself which leads to the 
belief that the Administrator does not con- 
template such an interpretation of his 
regulation. The Administrator states that 
his position is similar to that of the Bu- 
reau of Internal Revenue in determining 
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what constitutes wages for social security 
tax purposes. If the payments in question 
are excluded from the category of wages 
under Sec. 1426 (a) (2) of the Federal In- 
surance Contributions Act and Sec. 1607 
(b) (2) of the Federal Unemployment Tax 
Act (Sec. 1426 (a) (2) and Sec. 1607 (b) (2) 
of 26 U. S. C. A.), the Administrator states 
in his bulletin that such payments would 
not be regarded as a part of the regular 
rate of pay under Sec. 7 (d) of the Fair La- 
bor Standards Act, as amended. It is ap- 
parent that contributions by the employer 
on group insurance policies would not 
constitute wages, as defined in said sections, 
and, therefore, should be excluded from 
the regular rate of pay under Sec. 7 (¢) of 
the Fair Labor Standards Act, as amended.* 

The ruling viewed in its entirety leads to 
the belief that it was not the intention of 
the Administrator to require the inclusion 
in regular rate of pay of the amount an 
employer contributes to the payment of 
group insurance on his employees merely 
because there is a possibility that the em- 
ployer may receive a dividend from the in- 
surance carrier. Because of the language 
used in the administrative bulletin, how- 
ever, it is not completely unambiguous; 
instead of clarifying the act it creates 
doubts. 

What is the force of the rulings of the 
Administrator? Where the Act gives the 
Administrator the authority to issue regu- 
lations defining terms as used in the Act, 
(as for example employees employed in. a 
bona fide executive, administrative or pro- 
fessional capacity, Sec. 13 (a) of the Act), 
the regulation has the force of law (Helli- 
well v. Haberman, 140 F (2) 833, 1. c. 834, 
C. C. A. 2; Walling v. Yeakley, 140 F (2) 
830, C. C. A. 10). The Act, however, does 
not delegate to the Administrator any gen- 
eral rule making power. In response to 
numerous inquiries regarding the Act the 
Administrator has issued interpretative 
bulletins which set forth his understanding 
of the law and explain its application. 
Rulings contained in interpretative bulle- 
tins while they have not the force of law 
are nevertheless entitled to respect. Skid- 
more v. Swift and Company, 323 U. S. 134, 
89 L. Ed. 124, 1. c. 129. 

We may, therefore, say that an ambigu- 
ous ruling such as the one herein consider- 
ed has not the force of law and because 
of its lack of clarity should not be persua- 
sive on the courts. It is unfortunate, how- 
ever, that the regulation is ambiguous since 
under Sec. 10 of the Portal to Portal Act 
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of 1947 (29 U. S. C. A. Sec. 259) an em- 
ployer has a defense against all liability, 
civil or criminal, in suits for violation of 
the minimum wage or overtime provisions 
of the Fair Labor Standards Act, as amend- 
ed, where he pleads and proves that he 
acted in good faith in conformity with and 
in reliance upon an administrative ruling. 

The evil of an ambiguous ruling by the 
Administrator is that it casts doubt with 
respect to the proper interpretation of the 
Act and in doing so puts within the realm 
possibility the penalty to which the em- 
ployer may be subject under Sec. 16 (b) of 
the Act, as amended, namely twice the 
amount of overtime compensation found to 
be due plus a reasonable attorney’s fee and 
court costs. 

It is submitted that the Administrator's 
ruling contained in Sec. 778.6 (g) (3) of the 
New Interpretative Bulletin on overtime 
pay approved January 31, 1950 requires 
clarification to be useful and to subserve 
the purpose of permitting employers to en- 
ter into group insurance contracts ‘enefic- 
ial to employees without the impending 
fear that they may be mulcted for contri- 
buting to their employees’ welfare by pay- 
ing premiums on such insurance merely be- 
cause of the possibility that a dividend may 
be paid to the employer by the insurance 
carrier. 

It is recommended that concerted action 
be taken to obtain a ruling from the Ad- 
ministrator of the Wage and Hour Division 
clarifying his administrative ruling by speci- 
fically stating that the receipt of a dividend 
by an employer on a group insurance policy 
covering employees does not constitute a re- 
capture by the employer of contributions 
paid nor take the contributions paid from 
the category of contributions irrevocably 
made within the purview of Sec. 7 (d) (4) of 
the Fair Labor Standards Act, as amended. 

We have just been advised that Mr. Mc- 
Comb, Administrator of the Wage and 
Hour and Public Contracts Divisions of the 
U. S. Department of Labor, has announced 
that a public hearing on Wage-Hour Law 


Prior to the definition of regular rate by the 
Act itself, the Administrator rendered certain rul- 
ings which are informative in that they were not 
concerned in the least with whether the employer 
might recapture any of the contributions. Wage 
and Hour Release No. R-1743, February 12, 1942; 
Deputy Administrator's letter ruling of June 23, 
1945; Wage and Hour Division opinion letter dated 
June 30, 1948. These administrative rulings may be 
found in paragraphs 25,520.87, 25,520.91 and 25,- 
520.912 of Commerce Clearing House Labor Law 
Reporter, Vol. 3, Federal Law, Wages-Hours. 
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requirements for Employee Profit-sharing, 
Welfare, Thrift or Savings Plans will begin 
on September 6, 1950, in the Interdepart- 
mental Auditorium, adjoining the Depart- 
ment of Labor Building in Washington, 
D. C. Formal notice of the hearing is to 
be published in the Federal Register on 
August 1. 


SOME RECENT DECISIONS ON EX- 
CLUSION OF WAR RISKS FROM 
DOUBLE INDEMNITY COV- 
ERAGE 


Interest in the subject of excluding “War 
Risks” from life and double indemnity in- 
surance has been stimulated by the new 
war in Korea. It is therefore timely to ob- 
serve a few recent decisions of the courts 
concerning at least the double indemnity 
exclusion. 

During and following World War II, 
life insurance companies have received a 
number of claims resulting from war cas- 
ualties which have become subject to liti- 
gation. A determination of liability gen- 
erally hinged on the nature and interpreta- 
tion of the particular provision of the pol- 
icy involved. Such provisions are usually 
identified as “status” or “result” clauses. 
The “status” clause excludes liability if the 
insured was a member of the armed forces 
in time of war regardless of the cause of 
death. The “result” clause excludes lia- 
bility if the death of the insured, while a 
member of the armed forces, resulted di- 
rectly or indirectly from military service in 
time of war. 137 A. L. R. 1263; 168 A. L. 
R. 685. 

In 1949 there were several cases involv- 
ing these two clauses which may be of in- 
terest. In Neidle v. The Prudential Insur- 
ance Company of America, Court of Ap- 
peals of New York, 299 N. Y. 54, 85 N. E. 
(2) 614 (1949), the insured, an American 
soldier, met death in Italy during the war 
while military operations were in progress. 
He was assigned at the time to the Advance 
Documents Section of the Fifth Army In- 
telligence and, as part of his military duties, 
interviewed captured enemy soldiers at for- 
ward area prisoner of war cages. On Oc- 
tober 27, 1944, the insured, while returning 
from such a mission to Headquarters in 
Florence, was killed when the jeep in which 
he was traveling collided with an army 
ammunition truck. The War Department 
reported that his death occurred in the line 
of duty while riding in a government ve- 
hicle while engaged in the execution of 
military duty. 
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The face amount of the policies was paid. 
The insured’s executor brought suit alleg- 
ing that death having been accidental, 
double indemnity benefits were due under 
the policies. The Company defended on 
the ground that such deaths were excluded 
by the terms of the policy because the in- 
sured’s death resulted from participating 
in military or naval service in time of war. 

The Court at Special Term awarded sum- 
mary judgment in favor of the Company 
which was unanimously affirmed by the 
Appellate Division, 75 N. Y. S. (2) 511. 
Leave to appeal was granted because of the 
importance of the decision and its far- 
reaching consequences. In affirming the 
judgment the Court of Appeals said: 


“It (defendant) may write its contracts 
to exclude from accidental death benefits 
all those who don the uniform and em- 
brace military status in time of war, re- 
gardless of how they die and if words ex- 
pressive of that meaning are chosen, the 
courts will not hesitate to enforce them. 

“The clause with which we are con- 
cerned, however, is not a status provision; 
it requires a causal link between mili- 
tary service and the insured’s death. In 
the aspect presently pertinent, the pro- 
viso bars accidental benefits only if 
‘death resulted * * * from participating’ 
in military service in time of war. While 
that language, of course, excludes from 
double indemnity coverage death on the 
fighting line, in actual combat, it is 
equally clear that it also excepts there- 
from violent death under other circum- 
stances. The proviso, given fair and rea- 
sonable construction, encompasses those 
cases where death results from an acci- 
dent made more probable and more like- 
ly by the demands and hazards of mili- 
tary service. Although the test to be ap- 
plied defies precise and hairline defini- 
tion it may be stated in round terms in 
this way: If the fatal hazard was one in- 
cidental to military training, to military 
movement or to military operations, 
death may be said to have resulted from 
participating in military service in time 
of war.” 


In Feick v. The Prudential Insurance 
Company of America, Super. Ct., App. Div., 
IN. J. Super. 88, 62 A. (2) 485 (1948), the 
insured applied for admission to the Navy 
College Program. He took the examina- 
tions, was accepted, enlisted in the Naval 
Reserve and was ordered to duty as a V-12 
student at Trinity College, Hartford, Con- 
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necticut, in February, 1944. On January 
6, 1945, while still a V-12 student at Trin- 
ity and while on leave, the insured was in- 
volved in an automobile accident on the 
public highway in Hartford and suffered 
injuries from which he died two days later. 
The insurance company paid the face 
amount of the policy but refused to pay 
double indemnity, whereupon suit was in- 
stituted. 

The Appellate Division of the New Jer- 
sey Superior Court differentiated between 
“result” clauses and “status” clauses in pol- 
icies of life insurance. The court stated: 


“In the second clause quoted above, 
the Company is relieved of double lia- 
bility ‘if death results from any cause 
while the insured is in the Military or 
Naval Forces of any country at war.’ 
It would be difficult to express more 
clearly that the cause of death is imma- 
terial to the question of liability. Lia- 
bility depends entirely on the status of 
the insured. (Citing cases). The real 
problem in the present suit is whether 
insured, at the time of death, was a mem- 
ber of the naval forces within the mean- 
ing of the policy.” 


The court described with particularity 
the Navy College Program V-12 and held 
that the status of the insured was that of 
a member of the naval forces and affirmed 
the judgment for the defendant of the court 
below. 

Parrino v. The Prudential Insurance 
Company of America, 89 N. Y. S. (2) 245 
(1949), was a case in which plaintiff sought 
to recover double indemnity under a policy 
issued by the defendant in 1941. The in- 
sured, while a member of the armed forces 
of the United States stationed in Germany, 
was killed on March 4, 1945, as a result 
of the accidental discharge of a machine 
gun which was being cleaned by another 
soldier. The policy contained a rider with 
respect to benefits for death by accidental 
means which provided that “no such bene- 
fit shall be payable if such death results 
* * * (d) while in military or naval service 
of any country at war (declared or unde- 
clared), * * *.” 

The plaintiff alleged, among other 
things, that the defendant waived the de- 
fense of non-coverage for accidental death 
in military service or is estopped from as- 
serting that defense because it demanded, 
accepted and retained premiums for the 
double indemnity benefit after it had 
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knowledge that the insured was in military 
service. 
On a motion for examination of the de- 
fendant before trial and for discovery and 
inspection as to items by which the plain- 
tiff seeks to prove that the defendant had 
knowledge that the insured was in military 
service at the time it demanded, accepted 
and retained the premiums for the double 
benefit, the New York Supreme Court in 
Special Term denied the motion on the 
grounds that the death was clearly outside 
the policy and there was no showing of any 
acts by the defendant that waived its right 
to rely on the exception in the policy, or 
any acts that can as a matter of law be 
evidence of, or result in, an estoppel. On 
appeal the Appellate Division modified 
the order of the court below and granted 
discovery and inspection as to certain lim- 
ited items. The Appellate Division said: 


“Under the policy here involved, de- 
fendant was not liable under the double 
indemnity rider while insured was in 
military service, regardless of causal con- 
nection between such service and death. 
Saladino v. Prudential Ins. Co., 188 Misc. 
601, 68 N. Y. S. 2d 35, and authorities 
there cited; appeal dismissed by this 
court on April 28, 1947, 70 N. Y. S. 2d 
577. Defendant did not waive the pro- 
vision as to non-coverage for accidental 
death in military service even if it had 
knowledge that insured was in the mili- 
tary service when it demanded, accepted, 
and retained the premium therefor be- 
cause defendant was not confronted by a 
choice between inconsistent rights when 
it accepted the premium. The insured 
was the only one who had the right to 
cancel the double indemnity provision. 
Defendant did not have that right. 
Therefore, defendant had the right to ac 
cept the premium for the double indem- 
nity rider even if it had knowledge that 
insured was in the miiltary service at 
the time.” 


However, it is significant to observe that 
the Appellate Division then stated: 


“However, if at the time of the pay- 
ment of the premium, insured or some- 
one on his behalf tendered the payment 
on condition that military service should 
not affect the double indemnity provision 
and, if that were not the case, that de- 
fendant return the premium defendant 
would be liable. Patrick v. International 
Life Ins. Co., Mo. App., 282 S. W. 743; 
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Hudson v. Yonkers Fruit Co., 258 N. Y. 
168, 172-173, 179 N. E. 373, 374, 375, 80 
A. L. R. 1052. It is for the purpose of at- 
tempting to establish the existence of 
such a condition that the discovery and 
inspection of correspondence between de- 
fendant and the insured or with anyone 
on his behalf is granted.” 


In Mutual Life Insurance Company of 
New York v. Davis, Ct. App., of Georgia, 
53 S. E. (2) 571 (1949), suit was instituted 
to recover double indemnity on two policies 
issued by the insured. The first count al- 
leged that on August 19, 1945, insured 
while serving as a Lieutenant Colonel in 
the Army of the United States, was killed 
as the result of the explosion of an ammu- 
nition dump in Germany, and that the 
policies contained a provision as follows: 
“The double indemnity will be payable 
* * * the insured died as a direct result of 
bodily injuries * * *, provided that the 
double indemnity shall not be payable if 
death resulted * * * from military or na- 
val service in time of war, or from any act 
incident to war * * *,” 

Demurrers were overruled by the trial 
court and on appeal. The Court of Ap- 
peals took judicial cognizance of the ter- 
mination of the war on August 15, 1945. 
The court held that the policies were a 
“result” clause rather than a “status” 
clause and that it did not matter that the 
insured was in military service in a time 
of war. 

The demurrer to the second count of 
the petition was not upheld. The court 
said: 


“* * * There are circumstances under 
which the insured might meet accidental 
death resulting from bodily injuries in 
time of war and while he was in the 
military or naval forces, and at the same 
time the double indemnity clause be of 
force. It being a result clause rather than 
a status clause, it matters not that he was 
in the military service in a time of war. 

“Had he met accidental death under 
such circumstances, but death did not 
result from said military or naval service 
in time of war, or from any act incident 
to war, but resulted in some other way, 
the double indemnity clause would ap- 
ply. Therefore he received beneficial in- 
surance protection for the added prem- 
lums in accordance with the policies, and 
the acceptance thereof by the defendant 
did not constitute a waiver of the mili- 
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tary or naval service exception to the 
double indemnity clause. It follows that 
the defendant is not estopped to plead 
the exception, and that the judgment of 
the trial court overruling the demurrers 
to the second count of the petition is 
therefore error.” 


In Bologna v. New York Life Insurance 
Company, Ct. App. of Louisiana, 40 So. (2) 
48, the policy involved contained the result 
clause. The insured, a member of the 
United States Maritime Service, was killed 
on August 19, 1943, while a member of the 
crew of a merchant ship carrying war ma- 
terials and traveling in convoy under arm- 
ed escort vessels bound for the United 
Kingdom. His ship collided with a tanker 
in the convoy causing a fire to break out 
which enveloped both vessels. The insured 
jumped over board and perished. 

The question was whether insured’s 
death was due to “war, or any act incident 
thereto.” Counsel for the plaintiff strenu- 
ously argued that death resulted from a 
marine risk and not a war hazard and also 
asserted that the exclusion clause was vague 
in that it did not point out with definite- 
ness just what should be considered as in- 
cident to war and, therefore, should not 
be enforced. The court in discussing the 
difference between status and result clauses 
in policies pointed out that the clause in- 
volved was a result clause and discussed in 
detail circumstances holding that death 
resulted from an incident of war. There 
was a sharp dissenting opinion. 


MISCELLANEOUS DECISIONS 
Life Insurance—Common Disaster 


Recently a young man and his mother 
were killed in Missouri in an airplane 
crash. At the inquest there was no evidence 
as to which one died first. A policy on the 
young man’s life was payable to his mother 
but provided that “in the event of the 
death of any beneficiary before the insur- 
ed, the interest of such beneficiary shall 
vest in the insured.” Adverse claims were 
presented to the insurance company by the 
administrators of the estates of the insured 
and the mother. 

Section 4 of the Uniform Simultaneous 
Death Act (in force in 36 states) provides 
that “where the insured and the beneficiary 
in a policy of life insurance have died and 
there is no sufficient evidence that they 
have died otherwise than simultaneously, 
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the proceeds of the policy shall be distrib- 
uted as if the insured had survived the 
beneficiary.” As the statute is enacted in 
Missouri’ the phrase, “as determined by a 
court of competent jurisdiction,” is inserted 
after the word “simultaneously.” 

Under the form of simultaneous death 
act in force in the other 35 states the insur- 
ance company apparently should make an 
investigation as to whether there was evi- 
dence of survivorship or not. If the in- 
vestigation were inconclusive, the only 
safe course would be for the company to 
institute interpleader proceedings. The 
Missouri statute, however, makes it unnec- 
essary for the company to undertake such 
an investigation or to institute interplead- 
er proceedings. 

Without submitting a court order, the 
insured’s administrator had no valid claim 
under the policies. In this case our Com- 
mittee member was counsel and advised the 
company, although the company was not 
a party to the probate proceedings, that it 
would be safe to pay the insured’s admini- 
strator upon determination by the probate 
court (made in connection with the de- 
termination of the insured’s heirship) that 
there was no sufficient evidence that the in- 
sured and his mother died otherwise than 
simultaneously. We do not believe this 
simple solution would protect the company 
except in a case governed by the Missouri 
form of the Simultaneous Death Act. 


Prima Facie Case—Overcoming 


A recent Missouri case, Peebles vs. Mis- 
sourt Ins. Co., 226 S. W. (2) 363 (Mo. App.), 
has reaffirmed the rule that in a life insur- 
ance action plaintiff's prima facie case is 
entirely destroyed by uncontradicted and 
unexplained admissions in the proofs of 
death of disease violative of the good health 
clause of the policy. 

Difficulty arises in determining the char- 
acter of evidence required of plaintiff in 
attempting to explain or contradict such 
admissions. It is not enough that the evi- 
dence establishes a lack of knowledge of 
such disease on the part of plaintiff or those 
with whom the insured associated, but the 
evidence must be such as to controvert or 
create a doubt at least of the existence of 
the disease itself, Kirk vs. Metropolitan 
Life Ins. Co., 81 S. W. (2) 333 ( Mo. Supp.). 

The Peebles case involved a proof of 
death admitting the presence of diseases 


*Mo. R. S. A. Sec. 317.4. 
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contravening the good health clause in the 
policy. Plaintiff's evidence raised a doubt 
only as to one of the contributing causes 
but left uncontradicted the existence of 
one of the other diseases _ contribut. 
ing to the death. The St. Louis Court of 
Appeals held that was not a sufficient con- 
tradition of the admission in the proofs of 
death to warrant submission of the issue 
to the jury. The court distinguishes the 
cases of Burgess vs. Pan-American Life Ins. 
Co., 230 §. W. 315 (Mo. Sup.) and Cope ws. 
Central States Life Ins. Co., 56 S. W. (2) 
602 (Mo. App.), pointing out that in each 
of those cases the testimony was highly 
controversial as to how long the insured 
had suffered from the disease admitted in 
plaintiff's proofs of death, and the issue 
was properly one for the jury. 


A somewhat unusual variation of this 
rule on admissions against interest is ob- 
served in the recent case of Cheatham ws. 
Kansas City Life Ins. Co., No. 21,480, now 
pending on appeal in the Kansas City 
Court of Appeals. There the admissions 
were not in the proofs of death but were 
embodied in plaintiff's Reply and in her 
counsel’s opening statement. Insurer's 
Answer admitted the essentials of plaintiff's 
prima facie case but pleaded misrepresenta- 
tions and breach of the good health pro- 
vision because of pre-existing heart disease 
which caused the death. Plaintiff's Reply 
admitted the heart disease and that it 
caused the death, but alleged knowledge 
on the part of the agent and his insertion 
of untrue answers in the application. At 
the trial, plaintiff introduced the policy 
and rested. Insurer stood on its unsuccess- 
ful motion for directed verdict, the case was 
argued and the jury returned a verdict for 
the insurer, in itself a rather unusual result. 
On appeal, plaintiff raises several novel 
issues: (1) That the new Missouri Code 
not requiring a Reply, the admissions con- 
tained therein are not binding on the 
plaintiff; (2) That the admissions in her 
counsel’s opening statement are not bind- 
ing as admissions against interest; and (3) 
That insurer may not adopt favorable ad- 
missions in the Reply free from the unfavor- 
able qualifying allegations that the Agent 
had guilty knowledge and inserted untrue 
answers in the application. All of these 
theories seem opposed to controlling Mis- 
souri authorities but the ruling on appeal 
may furnish some interesting sidelights on 
the general law of admissions against 10- 
terest. 
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Accidental Means v. Sucide—Circumstantial 
Evidence May Outweigh Direct 
Evidence. 


Aetna Life v. Nicol, 86 N. E. (2) 311, de- 
cided 6/3/49. The beneficiary sought to re- 
cover $20,000 under the double indemnity 
clause of a life insurance policy on her 
husband’s life. The insured was found on 
the floor in the living room of a friend’s 
home, lying on his back, shot between the 
fifth and sixth ribs, left of the left nipple. 
The slug had taken a downward course 
and lodged in the spinal canal. There were 
no powder burns. The rifle lay three feet 
from his foot. A rifle expert said the end 
of the muzzle would have had to be four- 
teen inches from the body to produce no 
powder residue and that he could not have 
used his own arms or fingers on the trigger 
without leaving powder marks on shirt or 
body, and that the gun could have been 
discharged only by striking the back of the 
hammer toward the barrel. ‘There was no 
wire, stick or other object that could have 
been used to discharge it. Affirming the 
judgment for the beneficiary, the Appellate 
Court held that all evidence most favorable 
to the appellee must be considered no mat- 
ter how circumstantial, and the facts may 
sometimes be more firmly established b 
circumstantial evidence than by direct evi- 
dence conflicting therewith. The principal 
question is whether there is substantial evi- 
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dence from which a logical conclusion may 
be reached. The jury can make reasonable 
inferences based on evidence negativing 
suicide and thereby leave accidental means 
established. The evidence against suicide in 
this case was that the insured never ex- 
pressed an intention to commit it, left no 
note and appeared happy and normal in 
his family relations. 


T. DeWitt Dopson, Chairman 
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Report Of Marine Insurance Committee 


N KEEPING with the stated theme of 
the 1950 Convention your Marine 
Insurance Committee has endeavored to 
determine and consider the extent to 
which Marine Insurance Underwriters 
have recognized and dealt with the new 
risks presented by the phenomenon of 
atomic fission with its accompanying dead- 
ly radio activity. To that end your Com- 
mittee has communicated with leading 
American Marine Insurance Underwriters 
and has supplemented these inquiries by a 
review of published data obtainable from 
the United States Atomic Energy Commis- 
sion. 

Following the publication of reports 
concerning the vast damage to Hiroshima 
and Nagasaki resulting from single atomic 
bomb attacks on those cities and the sub- 


sequent information made available to the 
public concerning the results of the Bi- 
kini underwater and surface tests, a Com- 
mittee of the American Marine Insurance 
Underwriters undertook a study of the 
serious problems thus presented. The de- 
vastating, destructive power of the atomic 
bomb had become a demonstrated reality. 
The hydrogen bomb with its horrendous 
potential for destruction was reported to 
be in process of development and — 
soon become a reality. It was contended 
by many that private underwriters could 
not possibly undertake to insure against 
such catastrophic weapons. It was evident 
that even a single A-bomb or H-bomb 
could destroy an entire port and all ves- 
sels and their cargo therein, or render any 
not so physically destroyed, valueless as a 
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consequence of the resulting radio activity. 

As a result of these considerations the 
American Marine Underwriters adopted 
a new form of F. C. & S. clause’ (War Risk 
Exclusion Warranty) containing the fol- 
lowing pertinent language: 


is * * * also warranted free, whether in 
time of peace or war, from all loss or 
damage caused by any weapon of war 
employing atomic fission or radioactive 
force; also warranted free from all con- 
sequences of hostilities or warlike op- 
erations (whether there be a declaration 
of war or not) * * *.” (New “atomic” 
clause underscored). 


It will be noted that the new warranty 
specifically excludes from the marine pol- 
icy both in time of peace and war all loss 
or damage caused by any weapon of war 
employing atomic fission or radio active 
force. 

“Notwithstanding anything herein con- 
tained to the contrary, this insurance is 
warranted free from capture, seizure, ar- 
rest, restraint, detainment, confiscation, 
requisition or nationalization, and the con- 
sequences thereof or any attempt there- 
at, whether in time of peace or war and 
whether lawful or otherwise; also warrant- 
ed free, whether in time of peace or war, 
from all loss or damage caused by any 
weapon of war employing atomic fission 
or radioactive force; also warranted free 
from all consequences of hostilities or war- 
like operations (whether there be a dec- 
laration of war or not) but this warranty 
shall not exclude collision, explosion or 
contact with any fixed or floating object 
(other than a mine or torpedo), stranding, 
heavy weather or fire unless caused direct- 
ly (and independently of the nature of the 
voyage or service which the vessel concern- 
ed or, in the case of a collision, any other 
vessel involved therein, is performing) by a 
hostile act by or against a_ belligerent 
power; and for the purpose of this war- 
ranty ‘power’ includes any authority main- 
taining naval, military or air forces in as- 
sociation with a power.” 


The new form of War Risks policies af- 
firmatively include in the war risk insuring 
clauses the exclusions enumerated in the 
foregoing F. C. & Warranty of the Marine 
Policy, thus providing complementary cov- 
erage. 


*The amended F. C. & S. Warranty (American 
Institute Form, February 1949) provides in full: 
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In time of war such a specific exclusion 
would probably be unnecessary since such 
loss or damage would have no doubt been 
excluded from the coverage of the marine 
policy as a “consequence of hostilities or 
warlike operations”—terms included in the 
F. C. & S. Warranty since 1898.’ 

In time of peace such atomic loss or 
damage would not necessarily be so ex- 
cluded in the absence of a specific atomic 
exclusion. Therefore the Marine Under- 
writers have precisely defined the atomic 
exclusion in the new F. C. & S. Warranty. 


Having noted that the new warranty 
applies only to loss or damage caused 
by “weapons of war employing atomic 
fission or radio active force,” it is necessary 
to consider what coverage is afforded by 
the marine policy for loss or damage caus- 
ed by atomic fission or radio active force 
from a source other than weapons of war. 
We can readily conceive of instances in 
which fissionable or radio active material 
may cause loss or damage while being 
transported by vessel as cargo for com- 
mercial, scientific or other constructive 
uses. For example: U-235 or Plutonium, 
not incorporated into a weapon of war; 
radioisotopes for medical or other scien- 
tific purposes.’ 

From an examination of the present ma- 
rine policy it seems clear that loss or dam- 
age resulting from atomic fission or radio 
active force in any manner other than in a 
weapon of war, remains covered by such 
marine policy to the extent that such loss 
or damage results from a peril insured 
against. 

Many interesting questions which may 
require consideration by the Courts may 
present themselves from future practical 
experience in the handling and transporta- 
tion of such materials. 

One shudders to contemplate the catas- 
trophic destruction which would accom- 
pany a major war in which atomic weap- 
ons are employed, the risks and hazards 
of which would obviously be too great 
for private underwriters to bear. Follow- 
ing the pattern set in World Wars I and 
II, only the Government could assume 
such collossal “war risks.’ 


*For the historical development of the F. C. & 
S. clause, see Britain S. S. Co. v. The King (The 
PETERSHAM) 2 K. B. 679 at 692 (1921) A. C. 
99; Arnould on Marine Insurance and Average, 12th 
edition, § 10 page 19. 

See: A series of excellent articles entitled “Atom- 
ic Energy and Insurance” by S$. C. Rothmann, Re- 
search Engineer, Association of Casualty & Surety 
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Since we have given particular attention 
to that portion of the new F. C. & S. War- 
ranty dealing with atomic fission and ra- 
dio active force, your Committee has not 
undertaken to fully consider or here dis- 
cuss all of the many legal problems in- 
volved in the old or newer forms of F. C. 
& §. Warranty. 

The historic phrase “consequences of 
hostilities or warlike operations” has been 
the subject of much litigation in England 
where the scope of those terms has been 
quite precisely defined.’ 

The decisions of the American Courts 
construing the phrase are not consistent 
with each other or with the authoritative 
English decisions.° 

Fortunately on June 5, 1950 the Su- 
preme Court of the United States granted 
Petitions for Writs of Certiorari in the 
following cases: 


“Libby, McNeill & Libby vs. United 
States, (USAT DAVID W. BRANCH)— 
(Supreme Court No. 710) 1950, Court of 


‘Yorkshire Dale Steamship Company, Limited v. 
Minister of War Transport (The COXWOLD) 
(1942) A. C. 691, 58 The Times L. R. 263; Ade- 
laide Steamship Co. v. The Crown (The WAR- 
ILDA) (1923) A. C. 292, 39 The Times L. R. 333; 
Penninsular & Oriental Branch Service Co. v. Com- 
monwealth Shipping Rep., (The GEELONG-BON- 
VILSTON) (1923) A. C. 191, 39 The Times L. R. 
133. This phrase was modified by amended form 
adopted in 1942, set forth in full in 43 A. M. C. 
page 130. 





Companies, currently being published in Best’s In- 
surance News (Fire and Casualty Edition) Volume 
51, No. 1, May 1950, No. 2, June 1950, —______. ‘ 

‘Appropriate legislation authorizing the Govern- 
ment to write War Risk Insurance is presently be- 
fore Congress (Senate Bill 2484) and the Report of 
the Committee on Interstate and Foreign Commerce 
(8st Congress, Second Session, Report No. 1828) 
accompanying S. 2484, states: 

“* * * In the best judgment of persons cognizant 
of world conditions and their effect on shipping, 
war risk insurance will not be available in the priv- 
ate market, particularly the American market, at 
the first sign of an impending conflict and out- 
standing policies will be terminated under the ex- 
isting cancellation clauses. This is true even though 
our country may not be immediately involved. If 
such a situation develops American shippers, ship- 
owners, crew members, and passengers will be with- 
out any protection against loss by risks of war. We 
cannot expect cargoes and ships to move without 
adequate insurance. * * * To protect against these 
contingencies it appears highly desirable to provide 
that if war risk insurance cannot be obtained on 
teasonable terms and conditions in the American 
market, then the insurance should be provided by 
the Government, whether or not at the time we may 
be technically at peace. * * * In the past we have 
heen fortunate in having sufficient notice to pro- 
vide this insurance protection. It is doubtful that 
we will be so fortunate in the future * * *.” 
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Claims, 87 F. Supp. 866. 

United States vs. Standard Oil Com- 
pany of New Jersey, (JOHN W. WOR- 
THINGTON-YMS 12)-(Supreme 
Court Nos. 663, 664) 1949 C. A. 2, 187 
F. (2d) 488. 


While the BRANCH case involves dam- 
age occasioned by stranding and the 
JOHN W. WORTHINGTON case _in- 
volves damages resulting from collision 
with the YMS 12, both cases present ques- 
tions calling for the construction of the 
terms “‘consequences of hostilities or war- 
like operations.” 

In the BRANCH case the Court of 
Claims recognized the English interpreta- 
tion of the clause, stating: 


“We think, then, that the present 
English interpretation of the insurance 
clause in question is that when a cas- 
ualty occurs to a ship which is engaged 
in a warlike operation, as a result of 
any activity of the ship, the loss is a con- 
sequence of the warlike operation. The 
development of the English law towards 
this conclusion is traced by Lord Wright 
in his opinion in the case of the Cox- 
wa © eS” 


The decision of the House of Lords in 
Liverpool and London War Risks Asso- 
ciation, Limited v. Ocean Steamship Co., 
Limited (The PRIAM), (1948) A. C. 243, 
reaffirms the English rule. Lord Porter 
stated: 


“* * * when a ship is engaged in the 
warlike operation of proceeding with 
war stores from one war base to another 
a collision with another ship or a 
grounding which is the result of that 
operation is a war loss.” (p. 266). 


It is clear from the English authorities 
that the rule stated applies with equal 
force to a stranding as well as to a collis- 
ion. The COXWOLD, Athel Line, Lid. v. 
Liverpool and London War Risks Insur- 
ance Association, Ltd., (1946) K. B. 117. 

In The NAPOLI, (1923) 263 U. S. 487, 
493, Mr. Justice Holmes, speaking for the 
Court, said: 


‘General Insurance Company v. Link (The 
ROUSTABOUT) (C. A. 9), 173 F. (2d) 955 (D. C. 
Wn.) 77 F. Supp. 977, 56 F. Supp. 275; Libby, Mc- 
Neill & Libby v. United States (1950, Court of 
Claims) 87 F. Supp. 866; United States v. Standard 
Oil Company of New Jersey (1949) (C. A. 2) 178 F. 
(2d) 488. 
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“There are special reasons for keep- 
ing in harmony with the marine insur- 
ance laws of England, the great field of 
this business. * * *.” 


And in Aetna Insurance Co. v. United 
Fruit Co., (1938) 304 U. S. 430, 438 Mr. 
Justice Stone stated: 


“We recognize that established doc- 
trines of English maritime law are to be 
accorded respect here * * *.” 


Despite the foregoing admonitions from 
the Supreme Court, it would appear that 
the Court of Claims in the BRANCH case 
and the Court of Appeals for the Second 
Circuit in thee JOHN W. WORTHING- 
TON case, declined to follow the controll- 
ing English decisions.’ 

‘Compare General Insurance Company v. Link 
(The ROUSTABOUT) C. A. 9, 173 F. (2d) 955, 
in which the Court of Appeals for the Ninth Cir- 
cuit did follow the controlling English decisions. 

Thus, the decisions of the Supreme 
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Court in these two cases now before them 
are of particular importance and should 
furnish a valuable guide to American Ma- 
rine Insurance Underwriters in evaluat- 
ing the scope of this insurance clause as 
employed in American policies. 
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Report Of Workmen’s Compensation Committee 
p 


THE EFFECT OF ATOMIC ENERGY 
IN WORKMEN’S COMPENSA- 
TION INSURANCE 

ECAUSE of the dramatic way in 

which atomic energy was introduced 
to the public, it has largely been thought 
of as an instrument for waging war and 
only those quite familiar with nuclear 
energy have fully appreciated the possible 
scope of its peacetime uses. The difficul- 
ties and misconceptions arising from the 
manner in which the industry developed 
have been aptly expressed by Mr. Ralph 
R. Boyer, Special Assistant to Comptroller, 
United States Atomic Energy Commission, 
in an address before the 1948 annual meet- 
ing of the Bureau of Accident and Health 
Underwriters. He stated: 


“It is unfortunate that the new atomic 
industry, which is already beginning to 
fulfill some of the very great promise it 
holds for the welfare of mankind, must 
be handicapped by the sensational cir- 
cumstances of its debut. It is equally 
unfortunate that many of its activities— 
because of their special applicability to 
military use—must be carried on behind 


closed doors. If it were not for these 
factors, this new industry might have 
been left to grow in an orderly, un- 
spectacular manner, subject of course to 
carefully-devised safeguards, but at least 
removed from the unique psychological 
atmosphere under which it must func- 
tion today. 

“Actually, the American atomic ener- 
gy program is in large part a straight- 
forward industrial enterprise, supported 
by vigorous research and development. 
A great deal can be said about its oper- 
ation, and a great deal has been said. 
For example, as of today, well over 1,000 
documents of the Manhattan Engineer 
District and the Atomic Energy Com- 
mission have been declassified and are 
available to the general public. More 
than 600 of these are on sale by the Of 
fice of Technical Services of the U. S. 
Department of Commerce or the AEC 
Document Sales Agency at Oak Ridge, 
Tennessee. 

“The remainder have appeared in a 
variety of privately-published scientific 
and technical journals. The titles of all 
of these documents, together with offices 
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from which they may be obtained, are 
included in the AEC list of Declassified 


Documents, which is available at nomi- . 


nal cost from the Oak Ridge Document 
Sales Agency. 

“In spite of this outgoing flood of 
technical information, many people still 
seem to regard the entire atomic project 
as a 100-per cent military secret. ‘These 
people, I am afraid, are still laboring in 
the psychological atmosphere produced 
by the mushroom-shaped clouds over 
Hiroshima and Nagasaki. Large parts 
of the work of the Atomic Energy Com- 
mission do have to be kept secret, for 
obvious reasons, but the proportion is 
very much less than 100 per cent. 

“I do not have time here today to 
describe in detail all the unclassified 
aspects of the atomic energy program, 
but I would like to mention in very 
broad ‘terms, the general outline of its 
basic operations. Briefly, these fall into 
four major classifications: (1) research 
and development, (2) the procurement 
and processing of uranium-bearing ores, 
(3) the production from pure uranium 
metal of the fissionable materials plu- 
tonium and uranium-235, and (4) the 
use of these fissionable materials for the 
manufacture of weapons, the production 
of radioisotopes and operation of nu- 
clear chain-reacting piles.” 


Probably the greatest concern to work- 

men’s compensation companies has been 
the possibility of claims arising from ra- 
diation. Some of this concern stems from 
casualties caused in the radium dial-paint- 
ing industry years ago. Those cases occur- 
red before the effect of radiation was 
recognized and proper safeguards de- 
veloped. 
_ Most radiation claims would fall with- 
in the category of occupational disease. 
Where the state law provides for compen- 
sation for a specified list of occupational 
diseases, there would not be any liability 
upon the employer for radiation claims 
if that disease is not specifically listed. 
Where the law is all-inclusive, there would 
be no question as to compensability. Sud- 
den severe exposures to excessive radiation 
might be held to constitute an accident 
under the provisions of some laws. 

_That proper safeguards against radia- 
tion can be developed has been demon- 
strated by the safety record of the Atomic 
Energy Commission. Their reports (Atom- 
ic Energy Development and Atomic Energy 
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and the Life Sciences, United States 
Atomic Energy Commission) tell the story 
of the very considerable amount of re- 
search that has been done in this field and 
the results. Standards of permissible radia- 
tion were established and steps taken to in- 
sure that no worker was subjected to more 
than the prescribed maximum exposure. 
The report states: “However, so broad 
have been the safety factors established 
by the Commission and its contractors 
that, for example, even the 10 workers who 
have suffered the greatest exposure to ra- 
diation at the Hanford Works, received 
far less than the new permissible dose. 
During 1948, at Hanford, the 10 most ex- 
posed workers each received a total of 2 
roentgens during the entire year—about 
the amount of a single X-ray of the chest. 
From the beginning, the national atomic 
energy industry laid down the principle 
that its laboratories and plants must so 
control radiation and radioactive materials 
that there was no risk of causing injury 
to people who lived nearby or to domestic 
or wild animals in the vicinity.” 

In addition to the care with which they 
operate the plants, the Atomic Energy 
Commission has released materials only to 
organizations which can establish that they 
are aware of the hazard involved and are 
willing to take adequate precautions. 

Probably for the first time in history an 
effective effort is being made to solve the 
problem of protecting people against an 
occupational hazard long before exposure 
to the hazard is common in industry. This 
contrasts with other situations, for ex- 
ample lead, in which the dangerous char- 
acteristics of the substance were not fully 
appreciated until after many employees 
had been injured. 

Because of the extensive study that has 
been made and the information developed 
with respect to the types of industrial haz- 
ards of radioactive origin, it is the consen- 
sus of the insurance industry that the prob- 
lems presented by the peacetime use of 
atomic energy can and will be successfully 
and adequately worked out by the work- 
men’s compensation insurance companies. 

The war risk hazard of atomic bombing 
presents very important and troublesome 
problems. In many forms of insurance 
contracts injury and destruction caused by 
war are excluded. This is not so as to 
workmen’s compensation because the lia- 
bility of the employer to his employees is 
determined by the statutory provisions and 
the companies under their contracts are 
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obliged to discharge such liability as the 
employer has on account of bombing in- 
juries. 

To determine what liability the em- 
ployer might have, the discussion that fol- 
lows deals with the problem in general 
and with respect to the situations where in- 
juries are sustained by (1) an employee in 
a strategic industry, (2) employees engaged 
in non-strategic occupations, and (3) em- 
ployees engaged in non-strategic occupa- 
tions located in proximity to strategic in- 
dustries. 

In a general discussion of this topic, 
which is primarily concerned with the cov- 
erage afforded under existing Workmen’s 
Compensation Laws for claims for injury, 
disease or death due to the effects of atomic 
bombing, the problem presented is essen- 
tially whether the injury arises out of the 
employment. A feature common to the 
compensation statutes of most jurisdictions 
is the requirement that it be established 
that the injury both arise out of employ- 
ment and be sustained in the course of 
employment if compensation is to be allow- 
ed. The first of these requirements, that 
the injury “arise out of employment,” is 
concerned with the origin or source of in- 
jury. Whether the injury is inflicted “in 
the course of employment” is essentially a 
problem dealing with the place, time and 
circumstances of the occurrence. (Schneid- 
er, Workmen’s Compensation Law, Perm., 
Ed., 1542 et seq. McNichol’s Case, 215 
Mass. 497, 102 N. E. 697; 71 Corpus Juris 
652, Sec. 399; Minnesota Law Review, Vol. 
$2, p. 852). 

Accordingly, in the following discussion 
it is assumed that injuries sustained by em- 
ployees in the various occupations consid- 
ered are sustained in the course of employ- 
ment, and this inquiry is addressed to 
whether or not such injuries inflicted by 
atomic bombing arise out of employment. 

The good fortune of the United States 
in having escaped the ravages of belliger- 
ent attack upon its continental area in 
modern times has resulted, of course, in an 
absence of decisions dealing with the cov- 
erage afforded by compensation laws for 
injuries resulting from such causes. How- 
ever, one outstanding case arising out of 
the first World War involved compensa- 
tion to a salesman as a result of the sink- 
ing of the Lusitania. It was held that the 
injury arose out of and in the course of the 
employment. The court said that the em- 
ployer could reasonably have foreseen 
that the ship might be sunk by a German 
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submarine. The analogy was drawn be. 
tween an act of war and injury caused by a 
malicious individual. Because of the great 
likelihood of there being a bombing attack 
before war has been declared or any indi. 
cation that such a bombing will take place, 
it is necessary to explore and clarify by 
analogy the numerous cases which have 
concerned the compensation aspects of 
catastrophes of nature, such as tornadoes, 
earthquakes and other happenings usually 
designated as “acts of God,” and cases in- 
volving assaults or attacks upon employees 
by third parties. 

Generally speaking, the principle recog- 
nized by most of the jurisdictions which 
have dealt with such questions is that 
where it appears that an employee, be- 
cause of the duties incident to his work, 
is exposed to a greater risk of injury from 
a catastrophe of nature or an attack by 
third parties than is a member of the 
general public, or if his employment accen- 
tuates the hazards resulting from such a 
cause, a proper basis is established for 
holding that such injury arises out of em- 
ployment. 

Many examples may be cited illustrat- 
ing the application of this general prin- 
ciple. Thus, where an employee's duties 
required work on a wet roof “attracting” 
lightning, injury resulting from such a 
cause was held compensable (Truck Ins. 
Exch. v. Ind. Acc. Comm., 77 Cal. App. 
2d 461, 175 P. 2d 884). Similar rulings 
have been made as to injuries caused by 
lightning to employees required to work 
on a steel bridge partly submerged in 
water (Hassel Iron Works v. Ind. Comm., 
70 Colo. 386, 201 P. 894), or near a steel 
cable leading into the rafters of a shed 
(Emmick v. Hanrahan Brick & Ice Co., 
201 N. Y. S. 386), or in close proximity to 
electric cables (Atlantic Ry. Co. v. New- 
ton, 118 Va. 222, 87 S. E. 618), or near 
high trees (DeLuca v. Board of Park Com- 
mrs., 94 Conn. 7, 107 A. 611). Employees 
required to go into exposed areas to make 
secure their employer’s premises in the 
face of an impending tornado or hurricane 
and injured as the result of such storm 
have been held to be entitled to compen- 
sation due to the increased hazards inc- 
dent to their duties (Reid v. Automatic 
Electric Washer Co., 189 Ia. 964, 179 N. 
W. 323; American Shipbuilding Co. ¥. 
Michalski, 30 Ohio App. 80, 164 N. E 
123). 

It has also been held that where the 
employment creates an unusual or extra 
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ordinary exposure to the effects of a natur- 
al catastrophe, an injury so caused arises 
out of employment. Thus, an employee 
crushed by the collapse of a flimsy, inade- 
quate structure in a windstorm is entitled 
to compensation (Ind. Comm. v. Hamp- 
ton, 123 Ohio 500, 176 N. E. 74; Maryland 
Casualty Co. v. Lilly, 62 Ga. App. 806, 10 
§. E. 2d 110), and a similar occurrence due 
to earthquake has been held compensable 
(London Guarantee & Acc. Co. v. Ind. 
Comm., 202 Cal. 239, 259 P. 1096). Where 
the premises contained steam and am- 
monia lines creating an unusual exposure 
to the danger of escaping fumes or vapors 
due to storm damage (Central Ill. Pub- 
lic Service Co. v. Ind. Comm., 291 Ill. 256, 
126 N. E. 144), or electrical equipment in- 
tensifying the effects of lightning (O’Dell 
Const. Co. v. Hostetter, 340 Mo. 1155, 
104 S. W. 2d 671) or a turpentine still 
likely to ignite if exposed to an intense 
electrical charge (Moody v. Tillman, 45 
Ga. App. 84, 163 S. E. 521), compensation 
has been allowed for injuries attributable 
to such causes. 

In the case of McCarter v. LaRock, 148 
N. E. 523, N. Y., 1925, the claimant was 
working on a building being erected by his 
employer. A shell which had been preserv- 
ed on adjoining premises as a souvenir of 
the war exploded and flying fragments in- 
jured the claimant. The question involved 
was whether this was an accidental injury 
arising out of claimant’s employment. In 
its opinion the court states that this case 
presents the question of whether under a 
workmen’s compensation law all injuries 
received ‘in the course of employment are 
to be compensated, regardless of whether 
it is shown that there is a causal connec- 
tion between the employment and the risk 
which has caused the injury other than 
mere location of the employee. The 
court states at page 526, “In conclusion, 
therefore, however strong may be the 
economic and sociological arguments in 
favor of a compensation statute which prac- 
tically insures the employee against every- 
thing except his own misconduct, we 
think that this court is thoroughly and 
justifiably committed to an interpretation 
of our present statute, which requires as 
the basis for an award a causal connec- 
tion, apparent to a reasonable mind up- 
on consideration of all the circumstances, 
between the conditions under which the 
work is required to be performed, and the 
resulting injury; injury from an accident 
which need not have been foreseen or ex- 
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pected, but which after the events must 
appear to have had its origin in a risk 
incidental to the employment and to have 
flowed from that source as a rational con- 
sequence, and that there must be more 
than a mere location of the employee in 
the pathway of an accident entirely dis- 
connected with his employment.” While 
a contrary decision is found in Roberts v. 
Newcomb, 234 N. Y. 553, where a bomb 
exploded in peacetime on Wall Street in- 
juring an outside man, the general rule 
appears to be that where the work does 
not expose the employee to an unusual 
risk of exposure to a natural occurrence, it 
is generally held that an injury thus caused 
did not arise out of the employment. The 
exposure of an employee to harm from 
such source is not considered to differ 
from or to exceed the exposure of mem- 
bers of the general public. No hazard 
peculiar to the work or incidental there- 
to is shown under such circumstances. 

A comprehensive general discussion of 
the subject of the compensability of claims 
attributable to “acts of God,” collecting 
numerous authorities, is to be found in 
Schneider’s Work men’s Compensation 
(Perm. Ed.), Vol. 6, Chap. 21. 

A principle similar to that applied to 
injuries caused by natural catastrophes 
governs the compensability of claims for 
injury resulting from assaults by third 
parties. If it appears that the employment 
accentuates or increases the risk of such at- 
tacks, it is generally held that a peril of 
this character is an incident of the em- 
ployment. Thus, for example, attacks up- 
on bank messengers and custodians of 
funds (Boulanger v. First National Stores, 
115 Conn. 665, 163 A. 261; Simonette v. 
Capital Coal Co., 244 A. D. 854, 279 N. Y. 
S. 797), upon watchmen (Mechanics’ 
Furniture Co. v. Ind. Board, 281 Ill. 530, 
117 N. E. 986; In re Harboe, 223 Mass. 
139, 111 N. E. 709; Todd v. Furniture Co., 
147 Md. 532, 128 A. 42), upon night 
employees working in lonely areas (Ros- 
muth v. American Radiator Co., 201 A. D. 
207, 193 N. Y. S. 796), or employees re- 
quired to enter notoriously lawless, dan- 
gerous areas (Hanson v. Robitsheck- 
Schneider Co., 209 Minn. 596, 297 N. W. 
19), have been held to be compensable 
occurrences. These cases further serve to 
illustrate the general proposition that 
where it can be shown that the duties of 
employment involve a peculiar or unusual 
hazard, differing from that to which the 
general public is exposed, an injury thus 
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inflicted is said to arise out of employ- 
ment. (See Schneider, Workmen’s Com- 
pensation, Perm. Ed., Sec. 1562 et seq., 
Vol. 6, p. 219 et seq.). 

English decisions dating from the first 
World War establish an approach to this 
problem very similar to that adopted by 
the American cases in considering the com- 
pensability of injuries due to catastrophes 
of nature and assaults by third persons. 

In Bird v. Keep (1918), 2 K. B. 692; 
87 L. J. K. B. 1199, 118 L. T. 633; 34 
T. L. R. 513; 11 B. W. C. C. 133, C. A, 
it was held that the survivors of a work- 
man sent by his employer into a ware- 
house containing oil and chemical pig- 
ment and suffocated by the dense smoke 
created by the burning of these substances 
when the warehouse was struck by an ene- 
my bomb were entitled to compensation. 
The death was considered to have been 
caused by a special risk of the employment 
differing from the risk to which the gen- 
eral public was exposed. Therefore, even 
though the warehouse was not a special 
target for enemy action, the death was due 
to a circumstance arising out of the em- 
ployment. 

On the other hand, a tavern employee 
injured by enemy bombing while polish- 
ing brass outside the premises was not 
considered to have been exposed to a risk 
differing from that of the general public. 
Allcock v. Rogers (1918), 87 L. J. K. B. 
693, 118 L. T. 386, 34 T. L. R. 324, 11 B. 
W. C. C. 149, H. L. A similar ruling was 
made as to an employee who was on the 
street when an enemy bombing attack 
occurred. Knyett v. Wilkenson Bros. 
(1918) 87 L. J. K. B. 722; 118 L. T. 476; 
1] B. W. C. C. 50, C. A. Also, a railroad 
engineer injured after leaving the cab of 
his engine to seek cover while a coastal 
town was undergoing bombardment by an 
enemy warship was held not to be en- 
titled to compensation as he was exposed 
to a risk not dissimilar to that of the in- 
habitants of the town generally. Cooper v. 
Northeastern Ry. Co. (1915), 87 L. J. K. B. 
187, 114 L. T. 55, 32 T. L. R. 131, 9 B. W. 
C. C. 129, C. A. Because of special legisla- 
tion (discussed infra) no similar cases were 
presented during World War II. 

Applying to the various classes of occu- 
pations listed at the outset of this discus- 
sion, the general principles illustrated by 
the various American and English de- 
cisions discussed above, it appears that: 

1. Injuries to personnel engaged in 
work in strategic industries would most 
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probably be considered to be covered by 
the present compensation laws if it ap. 
peared that the destruction of such in. 
dustry was a probable objective of the 
bombing. The duties of employment re. 
quiring the presence of such workers at 
a location peculiarly attractive to atomic 
or other bombing would present a situa- 
tion involving a special risk or exposure 
to perils of this character. Such cases are 
closely analogous to the authorities prev. 
iously considered and would appear to be 
governed by the principles laid down and 
followed in those decisions. 

2. Employees engaged in non-strategic 
occupational activity might establish a 
right to be compensated for atomic bomb- 
inflicted injuries by a showing of special 
or unusual circumstances serving to differ- 
entiate and increase or magnify their risk 
to such a peril from that of the general 
public. Aside from the proximity of the 
employment location to a strategic “target 
area” (see 3 below), if some aspect or in- 
cident of the work creates such a special 
or peculiar exposure, under the principles 
developed in the various analogous cases 
discussed above, compensation might be 
allowed. Illustrations of such situations 
might include the employment-imposed re- 
quirement of presence in a flimsy or struc- 
turally-deficient building unusually vul- 
nerable to the effects of atomic explosions, 
or exposure to substances peculiarly sus- 
ceptible to harmful reactions to such bomb- 
ings, such as insecurely contained danger- 
ous materials, and the like. 

However, in the absence of the show- 
ing of such special circumstances, it would 
appear that under the previously con- 
sidered general principles, compensation 
would not be allowable in cases of this 
character. 

3. Something in the nature of a “bor- 
derline” situation is presented by injuries 
to employees of non-strategic industries 
located in proximity to strategic industrial 
targets for enemy bombing. While such 
injuries might be said to be analogous to 
cases which involve the presence of an em- 
ployee in a dangerous or lawless area or 4 
peculiarly vulnerable position because of 
the duties of his employment, such an ap- 
proach appears to be unrealistic and an 
over simplification. 

The nature of atomic weapons is such 
that they are inappropriate for use against 
specific targets, such as single industrial 
plants or units. Their destructive radius 
is so broad that it is difficult to imagine 
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their employment other than for area 
bombing as distinguished from so-called 
“pin point” objectives. Thus, for example, 
the explosion of a single atomic bomb is 
reported to have resulted in the destruc- 
tion of approximately 60 per cent of 
Hiroshima, a Japanese industrial city of 
343,000. A similar explosion destroyed 
about 30 per cent of Nagasaki, a city of 
953,000. In each case, casualties amounted 
to many thousands and, of course, includ- 
ed employees of both strategic and non-stra- 
tegic industries. 

While the experiences of Nagasaki and 
Hiroshima furnish extremely inexact 
guides as to what might be the result of 
the atomic bombing of an American in- 
dustrial community, due to differences in 
building methods, developments increas- 
ing the destructive scope of such weapons 
and the like, they at least serve to illus- 
trate the widespread effects of such bomb- 
ing. Manifestly, in the use of this weapon, 
an entire community would be affected 
and not merely the immediate neighbor- 
hood of an industrial plant or group of 
such plants within the community, even 
though the destruction of the latter might 
be the primary objective of such bomb- 
ing. 

An attempt to solve the problem of the 
compensability of injuries to personnel 
employed in non-strategic industries in 
terms of the proximity of their places of 
employment to strategic industries clearly 
would be impracticable and unsatisfactory. 
If existing compensation laws were to be 
applied in such cases, seemingly claims 
of this character would fall within the 
principle that exposures to injury shared 
equally by employees and members of the 
general public alike are not hazards so 
peculiarly incident to the work as to be 
said to “arise out of the employment.” 

If the correct conclusion is that it is 
likely that workmen’s compensation car- 
riers would have some liability as the re- 
sult of bombing, it naturally follows that 
they are faced with terrific and catas- 
trophic losses. A single atomic bomb 
dropped on a large industrial area such as 
Detroit might involve losses beyond the 
resources of the carriers and their rein- 
surance companies. 

_ Realizing that it would be practically 
impossible for employers to take care of 
their workmen for injuries or death caused 
by bombing or other enemy attacks, the 
British Parliament passed the Personal In- 
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juries Act in 1939 (Vol. II, Public General 
Acts, 2 & 3, Geo. 6, Chap. 82). By this 
Act the Minister of Pensions was author- 
ized (with the approval of the Treasury) 
to adopt a plan providing for the making 
of payments in respect of (a) war injuries 
sustained by gainfully occupied persons, 
and (b) war service injuries sustained by 
civil defense volunteers. The Act defines 
"gainfully occupied person” as one who 
is engaged in any trade, business, profes- 
sion, office, employment or vocation, and 
is wholly or substantially dependent there- 
on for a livelihood, or a person who, 
though temporarily unemployed, is norm- 
ally so engaged and dependent. The Act 
authorized the Minister of Pensions to 
make certain payments and further states, 
“All expenses incurred by the Minister in 
giving effect to a scheme shall be defrayed 
out of moneys provided by Parliament.” 
The Act provides that in respect of a war 
injury sustained during the period of the 
emergency by any person, that no com- 
pensation or damages shall be payable ex- 
cept as provided in the Act. Employers 
are, therefore, relieved from liability to 
pay compensation under the Workmen's 
Compensation Act or damages under the 
Employers’ Liability Act. The Act further 
provides: “War injuries mean physical 
injuries— (a) caused by: 


(i) the discharge of any missile (in- 
cluding liquids and gas); or 

(ii) the use of any weapon, explosive 
or other noxious thing; or 

(iii) the doing of any other injurious 
act, either by the enemy or in com- 
bating the enemy or in repelling 
an imagined attack by the enemy; 
or 


(b) caused by the impact on any person or 
property of any enemy aircraft, or any air- 
craft belonging to, or held by any person 
on behalf of or for the benefit of His Ma- 
jesty or any allied power, or any part of, 
or anything dropped from any such air- 
craft.” While this legislation would seem 
to reduce litigation, yet new legal ques- 
tions arose. When sued, employers would 
set up the defense of this statute, and it be- 
came necessary for the courts to determine 
what is meant by a war injury. 

In the case of Greenfield v. London & 
Northeastern Railway, 1 K. B. (1945) 89, 
a bomb dropped by enemy aircraft left a 
crater in a railway line. Railway officials 
knew this, but negligently ordered the 
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engineer to proceed “at caution.” The 
engine overturned in the crater, and the 
engineer was killed. His widow sued the 
railroad under the Fatal Accidents Act. 
The railroad claimed that the death was 
a war injury. The court held that this 
was not a war injury within the meaning 
of the statute; that this was not an impact 
upon property as provided in the Act, but 
that the death was caused by the negli- 
gent order to proceed. 

In the case of Minister of Pensions v. 
French, 174 L. T. R. 238, claimant work- 
ed in a factory with a glass roof. Upon air 
raid signal, lights would go off, and work- 
ers were to proceed to the shelters. In so 
doing, claimant fell over a bag of sheet 
steel and broke an elbow. The question 
was whether this was a war injury within 
the meaning of the statute. The court 
held that this was not a war injury. The 
employer’s acts were not intended to cause 
injury nor was their natural and proxi- 
mate consequence to cause injury. The 
use of blackouts was not the use of a 
weapon to repulse the enemy within the 
meaning of the Act. An injurious Act 
must be in its nature injurious, not mere- 
ly an act causing injury. 

In the case of Evans v. Minister of Pen- 
sions, 204 L. T. 59, the claimant was work- 
ing in a factory. A warning was given that 
a V-1 rocket was approaching. On her way 
to the shelter, claimant heard the rocket 
coming. At that point she was under a 
glass roof, so she hurried to get under a 
solid roof. In her haste, she fell. The V-1 
rocket passed overhead and exploded some 
miles away, no one in the factory being in- 
jured. The court held this was an in- 
jurious act within the meaning of the 
statute. The V-1 rocket was the cause of 
claimant’s injuries. The French case was 
distinguished on the ground that thcre 
was no missile in that case causing the 
injury; here there was. 

In the case of Taylor v. Sims and Sims, 
167 L. T. R. 414, (1942) A. C. 691, claim- 
ant was employed by defendant to do 
work on bombed houses. While he was 
crossing the floor of one of the houses to 
get some timber, the floor collapsed and 
he was seriously injured. Action for per- 
sonal injuries. The court held that no 
action could lie against the defendant be- 
cause this was a war injury under the pro- 
visions of the statute. This injury was 
caused by the impact of the bomb, even 
though the bomb fell some days before 
the accident. 
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In the case of Billings v. Reed, 171 L, 
T. R. 313, the court explained the rela- 
tion of the statute to workmen’s compen- 
sation. The court stated, “The scheme 
of this legislation was to lift that class in- 
jury (war injury) right out of the com. 
mon law and existing legislation such as 
the Workmen’s Compensation Act and 
any other statutes, and to give it special 
treatment. * * * The Legislature is in ef- 
fect saying no existing legislation is to ap- 
ply in the case of war injuries, however 
caused; war injuries are to be treated as a 
special class of injury outside the inten- 
tion and scope of previous legislation 
which has not contemplated any such 
thing.” In this case the court also held 
that death is an injury under the statute. 


A special statutory provision for com- 
pensation for civilian employees of con- 
tractors engaged in defense base work 
outside the United States was made by 
Congress prior to our entry into World 
War II under the Defense Base Compen- 
sation Act (U. S. C., Title 42, Sec. 1651 et 
seq.). In December, 1942, Congress en- 
acted further provisions with respect to the 
death of employees outside the United 
States caused by enemy action. There was 
a provision for the reimbursement of work- 
men’s compensation carriers for injury or 
death arising from the war risk hazard. 
(U. S. C., Title 42, Chapter 12, Sec. 1701 
et seq.). No provision was made for war 
injuries occurring within the Continental 
United States. 

A committee of the insurance industry 
has given considerable attention to the 
subject of war hazards. They have been in 
consultation with the atomic energy au- 
thorites and others interested in a solution 
of the problem. With respect to work- 
men’s compensation, consideration has 
been given to the possibility of amending 
state compensation laws to provide ex- 
clusions and limitations with respect to 
war inflicted injuries. Such a solution 
seems a and there is very little 
likelih of its accomplishment. 


Consideration was given to the possibil- 
ities of Congress enacting a statute some- 
what similar to that of the British Act. 
The question immediately arises as to 
whether such an enactment abrogating the 


provisions of workmen’s compensation 
laws would be constitutional. No constitu- 
tional question was raised with respect to 
the Defense Bases Act. 

Under Article I, Section 8 of the Con- 
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stitution, Congress is given the power 
(among others) to declare war and provide 
for the common defense. These powers 
have been held to be almost unlimited in 
their scope and are qualified only by oth- 
er provisions of the Constitution itself. 
As stated in 56 American Jurisprudence, 
Section 18, page 146: 


“The war powers of Congress are not 
bounded by any specific grant of author- 
ity, they are not unlike what in the 
States is called police power; but it is the 
police power raised to the highest de- 
gree. While technically Congress is not 
possessed of police powers, under its war 
powers regulatory measures have been 
held valid as directly analagous to the 
police power exercised by the State. 
This power embraces every phase of the 
national defense.” 


Some examples of the exercise of these 
broad powers are found in the Draft Laws, 
the moratorium statutes, and the Soldiers 
and Sailors Civil Relief Act; the intern- 
ment of alien enemies acts; the renegotia- 
tion contracts statutes; the curfew laws; 
price controls; rationing, rent controls, 
and the drafting of business organizations 
to support the figthing men. All of these 
enactments have been passed upon by the 
Supreme Court at various times and have 
stood the test of Constitutionality. 


Ex Parte Mitsuye Endo, 323 U. S. 283, 
63 S. Ct. 308. 

Arver vs. United States, 245 U. S. 366, 
38 S. Ct. 159. 

United States vs. Abijah Tarble, 13 
Wall, 397, 20 L. Ed. 597. 

Stewart vs. §. Bloom et al, 11 Wall, 492 
20 L. Ed. 176. 

United States vs. Bethlehem Steel 
Corp., 315 U. S. 289, 62 S. Ct. 581. 

Kiyoshi Hirabayashi vs. United States, 
63 S. Ct. 1375, 320 U. S. 81; and 

Highland vs. Russell Car & Snowplow 
Co., 279 U. S., 253, 49 S. Ct. 314. 


The case of Kiyoshi Hirabayashi v. 
United States involved the constitutional- 
ity of an act of Congress authorizing the 
imposition of a curfew in certain areas on 
persons of Japanese ancestry. Strictly 
speaking, the decision did not bear upon 
the authority of Congress to suspend or 
amend the effect of a State statute, but it 
did illustrate the broad authority extend- 
ed to Congress. The court said in the 
course of the opinion: 


“The war power of the National Gov- 
ernment is the power to wage war suc- 
cessfully. It extends to every matter and 
activity so related to war as substantially 
to affect its conduct and progress. The 
power is not restricted to the winning 
of victories in the field and the repulse 
of enemy forces. It embraces every 
phase of the National defense, including 
the protection of war materials and the 
members of the Armed Forces from in- 
jury and from the dangers which attend 
the rise, prosecution and progress of war. 
Since the Constitution commits to the 
Executive and to Congress the exercise 
of the war power in all the vicissitudes 
and conditions of warfare, it has neces- 
sarily given them wide scope for the 
exercise of judgment and discretion in 
determining the nature and extent of 
the threatened injury or danger and in 
the selection of a means for resisting it. 
Where, as they did here, the conditions 
call for the exercise of judgment and 
discretion and where the choice of 
means by those branches of the Gov- 
ernment on which the Constitution has 

laced the responsibility of war-making, 
it is not for any court to sit in review 
of the wisdom of their action or sub- 
stitute its judgment for theirs.” 


In Stewart vs. S. Bloom et al, supra, 
laintiff sued on a promissory note and de- 
endant pleaded the prescription of five 
years, whereupon plaintiff relied upon an 
act of Congress of 1864, which interrupted 
the running of prescription during the 
Civil War. 

An attack upon the constitutionality of 
the act was upheld by the Louisiana State 
Supreme Court, but this was reversed by 
the Supreme Court of the United States 
which held it valid, and said in part: 


“The President is the Commander-in- 
chief of the Army and Navy, and of the 
Militia of the several States when called 
into the service of the United States, and 
it is his duty to take care that the laws 
are faithfully executed. Congress is au- 
thorized to make all laws necessary and 
proper to carry into effect the granted 
powers. The measures to be taken in 
carrying on war, and to suppress insur- 
rections are not defined. The decisions 
of all such questions rests wholly in the 
discretion of those to whom the substan- 
tial powers involved are confided by 
the Constitution. 
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“The power is not limited to victories 
in the field, and the dispersion of the 
armed forces. It carries with it inherent- 
ly the power to guard against the imme- 
diate renewal of the conflict and to 
remedy the evils which have arisen from 
its rise and progress. This act falls with- 
in the latter category. The power to 
pass it is necessarily implied from the 
powers to make war and suppress in- 
surrections. It is beneficient exercise of 
this authority. . . .” 


In United States vs. Macintosh, 283 U. S. 
605, 51 S. Ct., 570, the Court, in refusing 
citizenship to one who was only willing 
to take the oath of allegiance with the qual- 
ifications of refusal to support the Govern- 
ment in future wars, said: 


“, . . The Constitution, therefore, 
wisely contemplating the ever-present 
possibility of war, declares that one of its 
purposes is to ‘provide for the Common 
Defense.’ In express terms Congress is 
empowered, ‘to declare war,’ which nec- 
essarily connotes the plenary power to 
wage war with all the force necessary to 
make it effective; and, ‘to raise. . 
armies’ (Const. Act I, Sections 11, 12) 
which necessarily connotes the like 
power to say who shall serve in them and 
in what way.” 


From its very nature, the war power, 
when necessity calls for its exercise, toler- 
ates no qualifications or limitations, unless 
found in the Constitution or in applicable 
principles of international law. In the 
words of John Quincy Adams, “This pow- 
er is tremendous, it is strictly constitution- 
al; but it breaks down every barrier so 
anxiously erected for the protection of lib- 
erty, property and of life. To the end 
so that war may not result in defeat, free- 
dom of speech may, by act of Congress, be 
curtailed or denied so that the morale of 
the people and the spirit of the Army may 
not be broken by seditious utterances; 
freedom of the press curtailed to preserve 
our military plans and movements from 
the knowledge of the enemy; deserters and 
spies put to death without indictment or 
trial by jury; ships and supplies requisi- 
tioned; property of alien enemies thereto- 
fore under the protection of the Constitu- 
tion, seized without process of law in the 
ordinary sense of that term; prices of food 
and other necessities of life fixed or regu- 
lated; railways taken over and operated by 
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the government; and other drastic powers, 
wholly inadmissible in time of peace; 
exercised to meet the emergencies of 
war.” 

The authority of Congress flowing from 
the power to declare war and to provide 
for the common defense, transcends any 
rights of the States with which it may con- 
flict. It is plenary and all-developing to 
the extent that the efforts of all states and 
all citizens may be brought to bear upon 
a common purpose—the winning of the 
conflict. With these broad powers as a 
basis, an enactment by Congress declaring 
all war—risks hazard to be obligations of 
the Federal Government would probably 
be upheld as Constitutional, for the force 
of a contention that it would be simply 
an equal assumption of the risks of war 
by all citizens of our Country would carry 
considerable weight. It is probable that 
the Supreme Court would find nothing 
violative of the Constitution, and consider 
such legislation as an equitable manner 
in which to handle such a national prob- 
lem in time of war, for in times of war 
certain portions of our Country are more 
vulnerable to enemy attack than others, 
and such an enactment would amount to 
an equitable distribution of the nation- 
al risk to the entire country, among all 
citizens, instead of limiting such risk to 
those more vulnerable to the risks under- 
taken for the national defense. 

Some of the industry representatives felt 
that the Constitutional theories upon 
which such a statute would be predicated 
were so untried, at least in their applic:- 
tion to this particular problem, as to make 
it unwise to attempt to proceed under such 
theories. Their view was that considera- 
tion should be given to governmental re- 
insurance or reimbursement. 

The problem is so important to the com- 
panies and to the proper conduct of a 
successful defense of our country that it 
would seem that the industry together 
with others interested, such as the Na- 
tional Resources Planning Board and the 
Civilian Defense Board, should give con- 
sideration to the preparation of appro- 
priate legislation so it would be ready for 
introduction in the event war should oc 
cur. Having some plan established where- 
by the tremendous facilities of the insur- 
ance carriers could be utilized in the ad- 
ministration of the program would be 
highly advantageous because otherwise 
necessity would exist for the establishment 
of an elaborate organization that would 
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divert manpower from other essential ac- WILLIAM F. MCNAMARA 
tivities. FREDERICK A. MOELLER 
J. P. Mupp 
J. Meart Sweitzer, Chairman DANIEL MUNGALL 
E. D. BRONSON EpGAR MUSGRAVE 
C. L. BRown James M. O'HARA 
Tuomas N. FoyNes SAMUEL P. ORLANDO 
GrorGE P. GARDERE WELCOME D. PIERSON 
CLARENCE W. HEYL WILLIAM PRICKETT 
Joun F. Hynes WILuiAM C. SEARL 
W. J. JAMESON CLATER W. SMITH 
F. CARTER JOHNSON, JR. WarrEN C. ‘TUCKER 
MARSHALL P. LANTz THomas W. WASSELL 
L. J. Locke ALBERT E. ZARLENGO 
Ropert T. Luce Dents McGinn, Ex-Officio 


White Sulphur Springs, West Virginia 


24th Annual Convention 
June 28, 29, 30, 1951 


The Greenbrier Hotel 
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REPORT OF TREASURER 
ForrEstT S. SMITH, Jersey City, N. 
For THE FiscaAL YEAR ENpED Ocroser 31, 1950 


HERE is set forth below the statement of © 


cash receipts and disbursements for the 
period November 1, 1949 to October 31, 1950, 
along with certificate of the auditors. 

Due to the fact that there was received in 
that period registration fees for the 1951 Con- 
vention in the amount of $3160.00 and there 
was not included $1850.00 in fees for the 1950 
Convention received during the prior year, the 


statement does not disclose the amounts of re. 
ceipts and disbursements applicable to that 
particular year. For this reason, the supple. 
mentary statement below is made. The excess 
of actual disbursements over receipts in the 
fiscal year ended October 31, 1950 was $780.01 
but the excess of disbursements over receipts 
applicable to that period was $2,090.01. 


STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS 


BALANCE AT OCTOBER 31, 1949: 
Cash: 
On demand deposit 
In savings account —... 


United States Bonds, Defense Series G; 


at cost: 


$ 3,288.10 


.. 1,023.66 $ 4,311.76 


Maturing February 1954 


15,000.00 $19,311.76* 





Maturing February 1955 


RECEIPTs: 
Dues and admission fees 








Registration fees: 
For 1950 Convention 
Less refunds 


For 1951 Convention — 


Interest _ — 
DISBURSEMENTS: 





Secretary’s office expense 


Treasurer’s office expense 


.........-. 3,160.00 
Subscriptions to Journal — 





President’s expenses 


4,850.00 


438.58 


ees 384.25 $23,337.83 


_....- $ 4,350.92 





Journal expense 
Miscellaneous — 





Mid-winter meeting 





1950 Convention 





Excess of expenditures over receipts— 


BALANCE AT OCTOBER 31, 1950_. 


ACCOUNTED FOR AS FOLLOws: 
Cash on demand deposit 





United States Bonds, Defense Series G; 
at cost: 
Maturing February 1954 





Maturing February 1955 


4,968.90 24,117.84 





(780.01) 
$18,531.75 
SSS 


$ 3,531.75 


15,000.00 





SUPPLEMENTARY 


Excess of expenditures over receipts for the year, as above. ($ 





$18,531.75 


780.01) 


Add registration fees for 1950 convention, received 


in prior period 


$ 1,850.00 





Deduct registration fees for 1951 convention 
received during year — 


Excess of expenditures over receipts applicable to ac- 
tivities of the year ended October 31, 1950... ; 


-_--— 


Indicated red figures. 


3,160.00 (1,310.00) 





($ 2,090.01) 


*Includes $1,850.00 registration fees for 1950 convention received in prior period. 


We have examined the statement of cash receipts 
and disbursements of the International Association 
of Insurance Counsel, for the year ended October 
31, 1950. In connection therewith, we examined or 
tested accounting records of the Association and 
other supporting evidence by methods and to the 
extent we deemed appropriate. 


In our opinion, the accompanying statement of 
cash receipts and disbursements presents fairly the 
recorded cash transactions of the International As- 
sociation of Insurance Counsel, for the year ended 
October 31, 1950. Ernst & ERNST 
New York, N. Y. 

November 20, 1950. 








